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Preface 

DR. Augustus Jessoppt in the Preface to his^hiifiet 
by a Recluse^ says : ** Three years ago I published 
a coUection of papers which I had the presumption to 
call Historic Essays, in which some of the critics dis- 
covered, as a matter of course, a bad blunder or two, 
and therefore proceeded to censure me for presump- 
tion* The fact is, that I was still possessed by the old- 
fashioned notion that the word * essay* meant an attempt 
and nothing more/* It is only in this old-fashioned 
sense that I have ventured to call this volume an 
"essay.** In it I have concerned myself only in tracing 
the history of certain legal ideas. The conclusions that 
have seemed to me to be dedudble from the facts met 
with in this historical survey may be summarized as • 
follows: 

(a) England after the Norman Conquest was a feudal 
state, I. e.f its political character is better expressed by 
the word feudal than by the word national. (6) As a con- 
sequence, her central assembly was a feudal assembly, 
with the general characteristics of feudal assemblies. 

(c) One of those characteristics was the absence of % 
iBLVf -making. The law was declared rather than made.^ 

(d) The law which existed and was thus declared was 
a body of custom which in time grew to be looked 
upon as a law fundamental Rules inconsistent with 
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PREFACE 

this fundamental law were void Such a law was recog- 
nized in England down to modem times, (e) Another 
characteristic of the times was the absence of a divison 
of labour between different '^departments'* of govern- 
ment and the lack of any clear cc»responding distinc- 
tions in governmental activity, as **lq;islativet** ''judi- 
cial,** or ''administrative.** {/) Parliament, the highest 
"court** of the Realm, in common with the lower 
courts, participated in these general functions of gov- 
ernment. It both "legislated** and "adjudicated,** but 
until modem times no clear distinction was perceived / 
between these two kinds of activity, and the fcmner 
being for long relatively the less important, we may 
say roughly that Pariiament was more a court than 
a legislature, while the ordinary courts had functions 
now properly called legislative as well as judicial, {g) 
"Acts** of Parliament were thus analogous to judge- 
ments in the inferior courts, and such acts were naturally 
not treated by the judges in these courts as inviolable 
rules made by an external omnipotent legislative as- 
sembly, but rather as judgements of another court, 
which might be, and were at times, treated as no mod- 

« em statute would ever be treated by the courts to-day. 

I The "legislative** activity of our courts to-day in 
the United States is a fact that is rightiy attracting 
great attention at the present time, as is shown by the 
number <tf recent monographs and articles upon it It 
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is a subject of the utmost consequence. This legislative 
activity is no mere accident; it must have causes, and 
some of these must be historical causes. Some inves- 
tigation of these is absolutely prerequisite to any 
thorough understanding of our judicial system, and to 
a perception of the kind of changes which would most 
likely tend toward its betterment. This essay is offered 
as an attempt to account on historical grounds for the 
growth of these great powers now exercised by our 
courts, greater here than in England, because the like 
tendency was there checked by the growth in the 
seventeenth century of a new doctrine of parliamentary 
omnipotence. 

I entered upon this study without preconceptions. 
During the course of it I came to the conclusion that 
the weight of contemporary evidence was against somt 
views held by men whom I have always looked up to, 
and shall always look up to, as my leaders and guides 
in this field. As these divergences of views were not 
on matters of detail, but concerned things which are 
the very marrow of the subject under discussion, this 
has unavoidably given to certain parts of the book a 
polemical cast, and might lead one to think that it 
was written from the beginning merely to bolster up a 
preconceived theory. Such is not the case. Accepting 
the fact of the great and fJEtr-reaching activity of our 
courts, 1 have here merely txied to trace the tendency 
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historically back to mediaeval Englandt where I be- 
lieve it has its origin; with the later, or American 
part of the development, I have had nothing to da 

In my treatment of this subject I have tried to 
keep within the limits I set for myself at the bq;in- 
nii^. Though I have argued agunst historical views 
which seemed insufficiently supported by evidence, I 
have done so without considering the bearing of those 
arguments upon controverted questions of to-day. Our 
legal institutions, in common with our other institu- 
tions, may be looked at in two ways. Even men*s blu- 
est religious belie& and aspirations may in all proba- 
bility be rightly traced back to instincts which are so 
elemental and '^low** that they are shared by animals 
far down in the scale of life. By demonstrating this 
humble origin, and the gradual development out of it, 
some scientists have supposed that they were dispos- 
ing of the claims of religion upon the attention cimesL 
They have assumed that a judgement — to use Pro- 
fessor William James's expression — which b purely 
**existential** has validity also as ^a proposition of 
value.** Thus to mistake the history of an institution 
for its rational justification seems to me a confusion of 
the worst sort 

In like manner, to say that the present attitude of 
our courts toward statutory enactment has an historical 
basis, to hold as I do that it is a judidal habit which 
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can be traced back to conditions in mediaeval England^ 
is by no means to give it a clean bill of health. To say 
that this habit has precedent for it is not necessarily 
to say that it is wholly good. To show that it has marked 
resemblances to conditions in Tudor England is not 
enough to shield it from the criticism of the twentieth 
century. I have differed in some historical points from 
the excellent article of Professor Roscoe Pound on 
** Common Law and L^slation,** in the Harvard Law 
Review of a year or two ago, but I do not feel that 
his views of the present relation of l^slation and judi- 
cature are afTected in any way by those differences, 
whichever of us should prove to be right He says : ** Our 
constitutional polity expressly contemplates a complete 
separation of legislative from judicial power. • . • Not 
only is a doctrine at variance with that polity inappli- 
cable to American conditions, but if it ever was appli- 
cable, the reasons for it have ceased and it should be 
abandoned.** If my study has shown that the present- 
day extension of judicial action in America has grown 
out of conditions in the England of an earlier day, it has 
shown another thing no less clearly — namely, that the 
government of Tudor England was a government of 
fused powers (while that of the United States to-day 
is a system of separated powers); and therefore, that 
the former activity of the judges in England was due 
to B, fusion of governmental powers, not to a dkiwm of 
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/ those powers. The extent of ^^judicial** activity under 
/ such conditions is a very dangerous precedent, if it is 
/ to be followed slavishly and applied without discrinu- 
/ nation to a sjrstem in which there is a balance between 
V divided powers, where an encroachment of one depart- 
\ ment upon another may endanger the balance and 
I threaten the whole. It b not fitting that the legal his- 
/ torian should follow precedent to such an extent as in 
all cases to justify the existence of legal rules merely be- 
cause he finds for them an unbroken history or even a 
former usefulness. ^The capital fiurt in the mechanism 
I of modem states is the energy of legislatures.** 

The tad that I have not been able to foUow in all 
points the masters of English historical jurisprudence 
has had another result which probably needs explana- 
tion. It has made necessary quotations from pices Jui^ 
ticatives longer and more frequent than is usual in a 
writing which makes no claim to be a treatise. The 
illustrations were intended originally as illustntions 
merely. In some places, where the points illustrated 
were at variance with writers of authority, I have felt, 
however, that it would be presumptuous not to give 
further proof, and in sudi places more examples have 
been given, even at the risk of tediousness. This might 
seem to give the book an appearance in some pUces 
of aiming at an exhaustive treatment of the subjects 
covered; an aim which the performance would not jus- 
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tify» and one which has been as far as possible from my 
thoughts. 

Many essential points concerning the development of 
English central institutions in the middle ages must be 
made less obscure before generalizations can be formed 
concerning them in any but a tentative way. In the 
case of the Receivers and Triers of Petitions in Par- 
liament and one or two other points, I hope in the 
future to be able to offer some conclusions resulting 
from a detailed examination of the unprinted records. 
The materiab upon which this study is based are only 
such as may be found in print in the larger libraries of 
the United States. 

I have tried, in the footnotes and the notes at the 
ends of the chapters, to indicate in aU cases the author- 
ities or sources on which my statements are based. I 
have also at times placed in them discusdons which 
the general reader might consider too technicaL These 
footnotes will show how much I owe to writers such 
as Professor Dicey, Sir Frederick Pollock, Mr. Rke^ 
and others. But no specific references can indicate the 
general debt I owe to the writings of the greatest Eng- 
lish historian of our day. It is enough to say that this 
volume grew out of a paper which I had the honour 
to read, at a meeting of my colleagues, on the life and 
writings of Frederick William Mutland. 

Hitherto I have spoken mainly of the United States. 

[ xili 1 
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But after all« the subject I have taken up in this toI- 
lime bears even more directly upon the past and pre- 
sent of England and the British Empire than it does 
upon the United States. The principles and tendencies 
I have here tried to present and illustrate have been 
to me a clue which seemed to lead through many a 
part of English history which before appeared a well- 
nigh hopeless labyrinth. If I have succeeded in mak- 
ing plain what those tendencies and principles are» I 
am not without hope that they may be found in some 
degree helpful to others as well as to myself. 

Recent important events in the British Empire, it 
seems to me, have strengthened some conclusions I 
had set down in the text The federation of South 
Africa and other events of less importance have given 
encouragement to us who believe in and hope for the 
future of the British Empire. In England itself it is be- 
coming evident that the long reign of Edmund Burke 
is about over. For more than a century the political 
principles which his unrivalled genius distilled from 
the Whig system of aristocratic rule have been ac- 
cepted as the ultimate type of free government. These 
principles, however, predicated a Iqpslative body repre- 
soitatlve indeed, but sovereign. Burke*s candid decla- 
ration to his constituents at Bristol, that their candi- 
date when elected was ''not a member of Bristol,** but 
*'a member of Parliament,** admirable as it is, would 
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lead to certain defeat to-day. ''Authoritative instrac* 
tions*' may still be unknown to the laws of the landt 
but they are a commonplace of democratic rule which 
no man can now in practice ignore. Mr. Bryce and 
Professor Dicey have invented a distinction between 
legal and practical sovereignty to meet this changCt 
the legal sovereign being the Parliament, the practi- 
cal sovereign, the electors. In the eighteenth century 
no such distinction was necessary, for Parliament was 
to all intents and purposes sovereign practically as well 
as legally. But it may well be doubted whether the 
doctrine of parliamentary sovereignty in any form that 
means much can long survive the triumph of demo- 
cracy. In England democracy has but recentiy begun 
to put forth the power that has been legally hers for 
half a century, but already we find the House of 
Lords itself justifying its rejection even of a govern- 
ment revenue measure, on the ground that it must 
be submitted to the people for ratification. Such doc- 
trines, from whatever source they come, are subver- 
sive of the old Whig doctrine of a Parliament of ''re- 
presentatives.** When the referendum really comes, the 
sovereign Parliament must ga But whether for good 
or for evil, the referendum, in principle at least, seems 
to be coming. 

Along with the aristocratic sovereign Parliament, it 
seems likely, will go also the ancient party lines. The 
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prindple of the referendum and of authoritative in* 
structions is a solvent not only of parliamentary sover- 
eignty, but of the old two-party system as well That 
sjrstem was the creature of aristocratic government: it 
would seem that it cannot long survive its creator. One 
is tempted to doubt whether it still survives. ** Parlia- 
mentary government,** Bagehot thought, **is, in its 
essence, a sectarian government, and is possible only 
when sects are cohesive.** But in the chaos of groups and 
coalitions, of conflicting and confusing issues in Eng- 
land to-day, it requires good eyes to see what Burke in 
the eighteenth century so clearly saw and so elegantly 
described, — ''a body of men united, tot promoting by 
their joint endeavours the national interest, upon some 
particular principle in which they are all agreed.** On 
the Continent it has never really existed. In the United 
States it may be doubted whether it has ever existed 
in the form meant by Burke. Before the Civil War in 
America a permanent two-party system would have 
been hard to find; since the war, and largely as a con- 
sequence of it, one party has been able to retain almost 
unbroken power. But now that the results of the war 
are becoming generally accepted, the growth of inde- 
pendent voting, the scramble for '* issues," and the ap- 
pearance of oiganized disaffection within party lines, 
all point to the passing of a phase whose continuance 
has been due mainly to circumstances that were excep- 
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tional and not inherent in our political being. Boling- 
broke and Washington as political philosophers must 
be considered fSur below the level of Burke, and they 
no more anticipated our modem democracy than he 
did, but some of their ideas of government seem more 
in accord with the phase we are now entering than 
were those of Burke. More than formerly — I am not 
expressing opinions; only describing conditions — men 
are heeding Bolingbroke*s advice: ** Whatever minis- 
ters may govern, whatever factions may arise, let the 
finends of liberty lay aside the groundless distinctions, 
which are employed to amuse and betray them; let 
them continue to coalite,** — and Washington's warn- 
ing: <*The common and continual mischiefs of the 
spirit of party are sufficient to make it the interest and 
duty of a wise people to discourage and restrain it** 

Whatever the future of democracy may be, the main 
problems to be worked out are the same in America and 
England, and no thoughtful American can be blind 
to the immense importance for him of England's soli:^- 
tion of these problems; no candid American, whatever 
his ancestry, can help feeling the deepest interest in 
them, touched with gratitude for the nation to which 
we all owe our institutions, our laws, and our political 
ideals; and many of us so much more. 

I hardly dare hope that my work will be found free 
from errors, even errors of a serious character. It b 
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scarcdy necessaiy to say that for all such and for all 
untenable views, I alone am responsible. How many 
more errors I have escaped throu^ the kindness of 
friends, no one can know so well as myselfl Among 
those to whom I am indebted for many valuable sug* 
gestionsare Mr. W. La Roe, Jr. ; Professor Edward S. 
Corwin, whose forthcoming book on the Grovrth of 
Judicial Review deals with tendencies in the United 
States whose prior development in England I am here 
endeavouring to trace; Professor Morris W. Croll; 
Professor George Burton Adams; President A. Law- 
rence Lowell, who was kind enough to spare time to 
read over the manuscript and recommend alterations, 
which I have endeavoured to make, though I am afraid 
I have not in all cases succeeded; Professor Edward 
Channing, to whose encouragement and suggestions 
at many stages of the work and long before it began, 
I owe more than I can well express; my friend Mr. 
Walter L. Whittiesey, on whose advice and assistance I 
have depended constantiy from the b^[inningtothe end 
of the undertaking; and finally. Professor Winthrop 
M. Daniels, at whose suggestion this book was first 
undertaken, and to whose interest, counsel, and help, 
above all others, its existence is due. One other name 
I regret that I cannot include among these, but I must 
acknowledge the heavy debt I owe to his teaching and 
to the example of his unrivalled scholarship, thouj^ 

[ xvUi ] 



Digitized by 



Google 



PREFACE 

his death deprived me of the aid he would have given 
so gladly and I should have prized so highly in the 
preparation of this book. I mean Professor Charies 
Gross. My thanks are due also to Mr. Byrne Haekett 
and the Yale University Press for much help and un- 
varying courtesy and consideration. 

I cannot close this preface without referring to one 
whose interest in the fortunes of this volume and un- 
selfish gratification at any favour it may ever chance 
to win would have been far deeper than any like feel- 
ings of my own. It would have been my highest priv- 
ilege to dedicate this book to her: now I can only 
inscribe it with gratitude and love to her memory. 



Princeton Vnwern^ 
PrinceUm, Nem Jertef 
June, 1910 
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CHAPTER I 

Introduction 

ONE of the most remarkable generalizations in 
Professor Dicey*s brilliant book, The Law qfthe 
Constitution^ is the statement that ** federalism sub- 
stitutes litigation for legislation,**^ This statement has 
a peculiar importance in countries — of which there are 
so many on the continent of Europe — whose central 
institutions have in large part been consciously mod- 
elled in recent times upon those of England Its im- 
portance b greater still in a country like our own, 
where not only central but local institutions as well 
stand to the English Constitution in the infinitely 
closer and more intimate relationship of parent and 
child. 

That there is an extraordinary amount of litigation 
here — that we are a '^ litigious people** — may be ad- 
mitted at once. It is true that constitutional matters 
of the highest concern to the people are commonly 
settled in the United States by private actions between 
individuals,— matters often that would never in the 
ordinary course come before an English court of law. 

This is so well understood that illustration is unne- 
cessary, and so noticeable a part of our system that 
it has probably attracted more attention among for- 
eign observers than any other of our institutions. De 
Tocqueville was struck with awe at the power of a 
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court that could summon ''sovereign powers to its 
bar.**^ Our Supreme Court, and — it should not be for- 
gotten — others of our courts as well, do adjudicate 
matters of supreme constitutional importance; but, to 
an American and to an English eye, ''there b nothing 
strange or mysterious** in this.* For, after all, the only 
material difference between the activity of our federal 
courts and that of an English court lies in the fisust that 
our courts have a constituent law to intdrpret; the 
English courts have none. In organization and func* 
tions they are essentially alike. 

It may be said, then, that our surplus litigation 
must be due to that constituent law, — to our written 
constitution. It will be readily admitted that a written 
and a "rigid** constitution b a practical necessity in 
a modem federal state.' The complex machinery of 
such a composite state as the United States would be 
unworkable without it Does it follow, however, that 
the deflection of constitutional questions toward the 
courts, here so noticeable, is the result wholly, or even 
^ in part, of our having a written and a "rijpd** consti- 
tution? To put the question concretely: May we say 
that the power or duty of our federal courts by virtue 
of which they submit acts of Congress to the test of a 
comparison with the higher constituent law, is a power 
due to our having a written constitution? Or must we 

>I>MRoenuy te ulfMnea (tr. by RccreX 4di ed., ?oL L p. 160L 
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not say that it is due to something entirely different! 
An examination of the constitution of Switzerland or 
of the German Empire would seem to set that question 
at rest In neither of these two great non-English fed- 
erations is the interpretation of the acts of the legisla- 
ture entrusted to the courts; though in one of them» 
namely, Switzerland, the constituent law is marked off 
from ordinary legislation almost if not entirely as defi- 
nitely as is our own. 

It seems not true, then, that a ju^cial interpretationX 
is a necessary accompaniment to a written constitution^J 
'^ So fJEur as the grounds for this remarkable power are 
found in the mere &ct of a constitution being in writ- 
ing, or in judges being sworn to support it, they are / 
quite inadequate.'*^ If our federal judges have no pow- 
ers not common to an English judge, save the power 
of interpreting laws by the light of a higher constitu- 
tion, and if a higher constitution does not necessarily 
confer on the courts the power to interpret it; then it 
is very hard to see how federalism in itself has any- 
thing directly to do with constitutional interpretatioUt 
or with the settlement of constitutional questions by 
litigation rather than by l^islation alone. 

And yet, in the United States, where modem fed- 
eralism has had the longest development, and in the 
greater self-governing colonies of England, where the 
federal principle is increasingly active, it is true that 
this idea of the judicial review of legislation, tUs liti- 

1 Thayer, JUyal £«Mtyi^ pw ti 
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gious attitude toward constitutiona] questioiis»b deeply 
interwoven with the political thought of the people. 
If Professor Dicey had confined his statement to feder- 
ations in English-speaking countries, it would be true; 
but true, because the countries are English-speakings 
and not because they are oiganized under a federal 
system. In short, the idea of a judicial review ^ 
Iqpshition, and of a constituent law as well, are in 
ori^ English ideas, and arise in no way firom federal- 
ism itsel£ Their source is to be sought in English lusr' 
toiy rather than in the conditions of modem political 
life. 

The origin and development of these ideas in Eng- 
land, and their transfer to America, where they have 
had a fuller growth than in the mother country, will 
make up the bulk of this essay. 

The bq^innings of that development are wrapped 
up with the beginnings of Parliament itsel£ It will be 
necessary, therefore, to preface our account of a judi- 
cial review of legislation with a summaiy statement 
of the character of the English central assemblies in 
the period following the Norman Conquest The accu- 
racy of any such description of the mediaeval English 
Parliament will depend mainly upon our understand- 
ing of the spirit and working of those political insti- 
tutions which we generalize under the name of feudal- 
ism. Any general description of feudalism or discussion 
of the vexed question of its introduction into England 
would be out of place here, but no adequate idea of 
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the nature and activity of the English central assem- 
blies of the middle ages is possible without a brief 
consideration of the influence of feudalism upon the 
government of the Norman kings. We must, for ex- 
ample, inquire whether their rule should best be de- 
scribed as a monarchy practically absolute, or as a 
monarchy limited; if limited, whether the checks upcm 
the royal power are to be looked for in a consciousness 
of nationality among the people, or merely in feudal 
immunity. These questions will naturally turn largely 
upon the constitution and powers of the early assem- 
blies. The answers to them are of three prindpal kinds. 
Three general theories have been held at various times 
by historians as to the character of the English mon- 
archy under the Norman kings, which may be roughly 
designated as the autocratic, the national, and the 
feudal 

Of these three, Gneist may probably be r^puded as 
the chief exponent in recent times of the first, or auto- 
cratic theory. With Brady and Filmer, he regarded the 
Conqueror practically as an absolute despot; for him 
the curia, which the Conqueror used for convenience, 
was neither Saxon Witenagemot nor Norman Courde 
Baromcp but oj^yja number of individuals whom the 
King employed to cany out his commands. ''These 
conventions were not 'feudal parliaments,* but only 
great councils of notables.**^ "The error lies in the pe- 
dantic interpretation which would create constitutional 

>Cim«<ifiili6iialirU<ofy(Eiig.lniii. bf AshwoithX vol L p. 9ML 
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bodies out of a government with changing counsel- 
lars.*^ 

The ''national theory,** or the rather exaggerated^ 
form it has sometimes taken, which might better be 
called the ''insukr theory,** refuses to see any break of; 
much consequence at the Conquest It was the andent ' 
Witenagemot that continued under the Norman kings; 
everything remained essentially English, with only a 
thin Norman or feudal veneer, most of which was put 
on not by the Conqueror, but later by such persons as 
Ranulf Flambard, of infamous memory. In the nature 
of things, this accretion must soon have worn away and 
the original, the ancient ''English** constitution, have 
emerged, unchanged in any important respect by this 
temporary and foreign covering.' 

The nature of the Curia, or central assembly, under 
this theory is definitely settled. "Our national Assem- 
Uy has changed its name and its constitution, but 
its corporate identity has lived on unbroken.**' "The 

1 OraA Util.. ToL L p. STL 

>*«W]iatwastlie real posltiofi of a hadowncr of NoraiMi deacent wtthfai a 
genentkm or two after the Cooqnetl? He held English kiids acoordfaig to 
Eng^sh law i in aU hot the hif^ieit lanlc, lie liTed on equal terms with other 
landowner* of Engliih birth i he was himself born on English soO* often of an 
FngBsh mother I he was called on In endless ways to kam* to obcj* and to 
administer, the kws of England. Sndi aman soon became In feeling, and b^ 
ISore long In speech also* as good an EngHihman as If he had come of the 
male line of Hengest or Ccrdie. There was nothing to Idnder even one of the 
actnal cooqueron ftom thorou^x throwing In his lot with his new coontij 
and wUh its people. His tongue was French, but In troth he had hr more to 
common with the Engllsbman than with the rVmchman,** Freeman, Orowtk 
•/ iks EngUA CnutiliilMm, 4th ed., p. TS. 
*/ML,p.M. 
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House of Lords not only springs out of, it actually 
is, the ancient Witenagemot I can see no break be- 
tween the twa King William summoned his Witan 
as King Eadward had summoned them before him.'*^ 

The feudal theory is based on the belief that in Eng^ . 
land, in the period of the Norman kings, feudalism ; 
was well established, that though those kings were ; 
stronger and more independent than their brothers of \ 
the Continent, yet they ruled under feudal conditions^/ 
Powerful they were, and could do things unheard of 
on the Continent, but this power in the Norman period 
was exercised under feudal forms and subject to most] 
of the feudal limitations. With an army made up of 
feudal lords, the King may not have been their peer,, 
but neither was he their absolute master. Thdr help he, 
must have in war, and with this was involved their ^ 
counsel in times of peace. But counsel was not com* ' 
mand and advice was not compulsion. In our modem 
constitutional systems, as Professor Dicey has shown, 
assemblies are seldom traly consultative : their advice is 
a command. A sovereign who must consult an assem- 
bly must usually obey it It is wrong to assume that 
such must have been the function of counsellors in me- 
diaeval times; it is equally wrong to go to the other 
extreme and deny that the King was bound in any way 
or in any degree. Counsellors were a strength in peace 
because they were a necessity in war. Their advice may 

> Freeman, op. et(., p. 69. In describing this sort of historx writing Phifessor 
Vinogradoff has used the apt expression '^retrospective nationalism.** BngllUk 
SoeUty ta ths EUouOk C^alvry, p. A, note f. 
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iK)t always have been obligatoiy, but it was never neg- 
ligible ; and b^ond doubt the general eonditions of the 
feudal r^;ime were felt by all, both King and lords, as 
binding upon them. '* It was rather the King*s privfl^ge 
than his duty to reed ve counsel . . . A feudal monarch^ 
had to dread the isolation, not the union of his li^ge- 1 
men. ... It was only a weak or tyrannical kiiig — aj 
John or a Richard II — who n^lected to ask counsel ; 
for the ruler who acted without the advice of his great 
men distincUy outraged the moral feeling of his day.-» 
IVithout such an understanding no state could have 
existed. The state thus depicted was fiur from an ideal 
one, but it was only obedience to such rules that pre- 
vented utter anarchy. Under then existing conditions 
an absolute despotism was as impossible as a constitu- 
tional government of the modem type. That peculiar 
thing which is neither of these was the feudal mon- 
archy. 

The solution of such a problem as the character of 
the English monarchy under the Norman kings cannot 
be an easy one^ because in England, as elsewhere in 
western Europe, there were diverse precedents. In Eng- 
land, there was the monarchy before the Conquest with 
its Witan; on the Continent, there were the imperial 
traditions of Charles the Great* There were in fact 

>Dloey, iVJcy CMmeO. pp. M. 

'"CoBfidcr^ oomme MNtreimlB dlDttitiitioii dlvlae» le rol est rualqiie d ••- 
prtee dittrilmteiir de k jutlice. Set fonctloiiiwlres nc doiTcnt la icndie iitt*CB 
ion Dom. Tout pcmToir judldwe ii*cit qtCvae faiawtion da ticn. Cette th^ 
riCtf wH t ff d^ tool tefO tt ? c f n cincntdcCli« ririn ag ne ,ictmcclte qui prifwip 
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everywhere, or nearly everywhere, in the midst of feudal 
decentralization precedents for a strong monarchy and 
also germs of nationality. But as yet they were germs 
only, even in England. It is an anachronism of the, 
worst sort to use the word ''nation'^or ''national** in' 
speaking of England in the eleventh and twelfth cen- 
turies, unless that word is to be deprived of most of its 
modem meaning. Such may be said to be the feudal 
theory. 

Of the above theories, the autocratic has probably 
had the least influence. Filmer and Brady urged it 
against the claims of the parliamentary party in the 
seventeenth century; andGneist in the nineteenth, if 
compared with Freeman, for example, seems to have 
had few followers.^ The national theoiy has had a far 
greater effect It may almost be called the traditional 
view of early English history. It is the theory that ap- 

dra d^finitivemeiit au d^cUn de U p^riode ffodak. Elk a toHioun €U pntl- 
qu^, d*une mani^re plus on moins apparente, mtee pendent lea pr cml cti 
AMes capMena. Mais coainie« k cette ^poque, le rot jooe aussllerMe detnae- 
rain, son poufoir judiciare s*exerce en partie, suivant la Ibnne ffodale^ par 
la ronton des yassaux on des pain qui constituent sa oour. Ainsi qne toutes 
les Institutions loyales de la m^me pMide, lliistoire de la Justice cap^tienna 
porte k la fois Tempreinte de la conception purement monarchiqne ctoeUe da 
la coutume f^odale. Au point de Tue de ses attrilnitions Judidaires, lacurMi mytt 
est donct d^ Torigine, oonstitu^ de deux ^l^nents de provenance trte diff^ 
rente i des conseillers royaux chargi^s de Juger au nom du souveraint ct dca 
Tassaux r^unis sons la direction du suserain. Ces deux fiteents ont cocxisti 
de tout temps, bien que dans une proportion variable* ct le prpgr&s inooai^ 
chique a prdcis^ent consists k faire pr^dominer le premier.'* A. Lodiaire, /ih 
HUuiiomt IfotuireftigiMt, toL L pp. 977, 978L 

^Gnelst of course admits that a feudal element was Introduced later. It Is 
only in the Norman period that be denies its influence. Beclcet*s trial he con- 
siders the beginning of its influence on the Curia. CatuL BitLt voL L pw 98$ 
and note. 
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peals to the national pride of Englishmen, and the one 
that most of them have held more or less strongly. It 
is to be expected that the later constitutional develop- 
ment in England, so entirely different from that on the 
Continent, should lead English historians to the quite 
natural, though entirely unnecessary, assumption that 
this difference had always existed. Such a view was by 
no means unwelcome to those who believed, for ejcam* 
pie, that their national church had had an oi)|;anization 
separate from the rest of western Europe before the 
events of the sixteenth century. It is not so much a 
wider outlook (Freeman's certainly was wide enough) 
that has changed, or seems to be changing, all this; it is 
rather that a sounder method has taken the place of the 
older one. It is bq^inning to be seen that men have in 
the past really advanced the cause of liberty, though 
often entirely unconscious of any such intention, or 
even when their aims were entirely selfish. The Anglo- 
Saxon freeman, proud of his liberty, and consciously 
preserving for future nations those institutions which 
England was later to hand on to the civilized world, is 
harder to see than he was twenty-five years ago.^ Ha- 
nulf Flambard even has found a defender, who shows 
that many of those ''feudal abuses** Flambard has so 
long been charged with were really the work of the 
Conqueror himself* Simon de Montfort would hardly 
be called by a sober historian of to-day "the hero and 

>Se«» far example. Ftetit-DiiUillit. S^MflMt 5iifl^^ 

iMfMllTtMory, ToL L p. 197 d teq. 

* J. H. Round, FmJoI SH^iatid. p. M5 d teq. 



Digitized by 



Google 



INTRODUCTION 

martyr of EnglancL*"^ Such a historian would scarcdy 
take the view of a fairly recent biographer, that Thomas . 
Becket was a great champion of the ancient kws and 
liberties of the realm of England;' or hold with Thierry 
that he spent his life fighting the cause of the Saxons 
against the Normans.' Even the Church has not es- 
caped, and it is becoming evident that in ecclesiasti- 
cal affairs, as in others, the England of the middle ages 
was not so very unlike the rest of Christendom.^ 

To attack the traditional view of Magna Charta 
would have been almost as bad as blasphemy not so 
very long ago. In 1667 even a Chief Justice of the 
King*s Bench was called to the bar of the Commons 
and forced to a humble apology for a contemptuous ex- 
pression let fall concerning it in a moment of anger;* 
but one of the leading English historians of to-day 
says clearly that in his opinion Magna Charta was 

1 Fkeeman, Orowih o/tk§ Em^iak GoMC,p. 60L 
*R.A.ThoinpMii, Thomas Baekai^ liart^ Patrioi. JjoaAim^ lUk 
< A. Thicrrj, UUtaqfo/ths Com^msH of EmgUmd Cy rt« JTorwqjK. (IVaiMhIed 
by William HmHU* London. 184S.) 

«Sce MaiUuid, ANmm Coiwm Low in <Jb Cftwrsft o/Emgftmd, London. IMS. 
especially page SI ct teq. Referring to the lanioaa statutes from Mciton to 
the statutes of Pmemnnlie» Maitland saysi**Here,then.wemayseeamlHsfan 
between the claims of the church and the daims of the state i but there was do 
collision between the law of the church of England and the kw of the dmidi 
of Rome.*' iMdL. p. 5i. Even Bishop Stnbbs, who had presented the oppodtn 
▼lew in the RspaH o/ths EeeUgkuUeol CamrU CMunwMbn In 19BX ndmitled 
before his death that Maltiand's position in this matter was wnassaHable, 
A. T. Carter, A Hittorp of EmgHdi JUyol FmdiimikmM. 3d ed.. p. 9SS^ note L 
Pkofessor PoDard admirably sums up Maltland*s contention respecting the 
English Church when he says t*« But it Is not so clear that the Church has 
always been anti-papal, as that the English ki^ have always been antl-cletl- 
caL** Hmrp F//£.editloo of IMS. p. tSS. 
• <7ny>j Diftotes. ?oL L ppw O; 64^ tr. 
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merely a dass document and not the work of the peo* 
pie; not a great landmark of constitutional p rogre ss , 
but even in certain important respects a hindrance to 
that progress.^ 

Such statements may seem too strong — in the 
opinion of the writer they are too strong; but the 
essential fact is forcing itself on men*s minds that in 
1215, and before, England was feudal much as the rest 
of Europe was feudal; that Magna Charta is first of 
all a feudal document and not a national one.* 

But no formula can fully express the life of any 
period! To say that the epoch of the Norman kings 
was a feudal period is not to exclude all elements of 
nationality, nor to deny a tendency in the monarchy 
toward absolutism. It is a matter of emphasb, and the 
emphasis has in general been put far too strongly on 
these national elements, while tiiere has been a danger 

> Edward Jenkt, Thi IfyfA of iia^na Carta: ImdtpmdmU Rsvkw. voL It. p. 960 

SThit view hat nerer been stated with more fatet and dcarnets, and yet 
with cantion, than bgr Pkofesaor Geoige B. Adama, In an aitlde ftom which 
the Ibllowing Is an extract t**Befoie 1915 hi the historx of English instttn- 
tioos, general as distinguished from local* lies nothing hot the feudal MjtUm, 
m od ifle d onlj In the direction of a more absolute monarchy. The two Am- 
damcntal principles of the constitution whidi Magna Carta dedaied were 
both fundamental principles of feudalism, and were drawn directly from it In 
1915. The origin of the English limited monarchy Is to be sought not In the 
ptimitiTe German stale, nor In the Idem of an dectiTe monarchy or a coranatfam 
oath, nor In the sunrlTsl of institutions of local freedom to exert Increasing 
Influence on the central government Though all these were oontrlbutoiy, 
combined they could not alone have produced the result The prindple which 
moulds and shapes all elements into the great result came from feudalism.^ 
jlinmraa /ltffof4rai IZrPMW, Tol zlil. pp. 999-45, 713^^ 
page 945. See also Pettt-DutalUls, SitutUt SupphmmUarp io 8iwU§*$ Comti^- 
iMthntai Hkiorf. dk zM. 
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of forgetting that nationality in anjrthing like its de- 
veloped modem fonn exists nowhere in western Eu- 
rope in the early middle ages» not even in Elngland. 

It is true also that the King in England was ofte^ 
able to make the Council more subservient by placing j 
in it men who owed everything to him, and thus to les^^ 
sen the power of the nobility. There is, in fact, no more 
prolific cause of friction between the King and his 
barons in the mediaeval period than this. It is noteA 
worthy, however, that the continued opposition of the I 
barons to this practice shows that it was rq^arded as 
an abuse. 

Too much has often been made of the fact that the \ 
strongest protests against these royal favourites were ; 
against Gascons and other ''foreigners.^ Native-bom ' 
Englishmen who opposed the interests of the nobility ; 
were hated almost as much, and the nobility thengn 
selves were willing to follow the leadership of a ^tot-\ 
eigner** at any time if he would champion their cause t 
against the King, as appears in the case of Simon de ; 
Montfort They were willing to follow the standard of 
a French prince if he would lead them, even against 
their own King. It was their dass mther than their y 
nation that attracted their loyalty. When it is really 
seen how much this long struggle between King and 
barons was a class struggle and not a national one, it 
becomes harder to be sure on which side the sympa- 
thies of a modem historian ought to be. When it was 
thought, for example, that Simon embodied ^mply 
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the national spirit against the despotism of the King* 
it was easy to be on Simon's side; but when we see 
that it was feudal immunity rather than national well- 
being for which he was fighting, it is hard to av<Md 
feding that, after all, probably Edward, and possibly 
even Henry, was not so much in the wrong in fight- 
ing tendencies so anarchic. At the same time, we must 
always admit that these feudal immunities, the privi- 
leges of a class and not of the nation, and struggled 
for as such by the nobility, were a subtraction firom 
the royal power which formed the most valuable pre- 
cedent for the later exercise of national rights when 
the nation had finally become self-conscious enough 
to assert them. The history of that change firom dass . 
i feeling to national feeling is the most important and ! 
the least understood thing in early English history.^ 

The most striking &ct about the Coundl in this 
feudal period is its varied functions. It was court of law, / 
advisory coundl, and exchequer all in one. The asseni- 
bly of Tacitus shows this same fudon of judicial func- 
tions with activities which we consider totally difierent. 
yThis absence of a division of labour is characteristic of. 
^ the feudal period,' and England was no exception to 
the rule. It is utterly impossible in this period, with the 

iHalidiek, BnglUAm 8taaitr$€ki^ yoL L pp. fiSii <37t tSS. 
t ••Ce qoi cuacUitoe la jiistke ciq)^tieiiiie dunnt let deux ti&det qid out tn^ 
Aatement iuItI la foodatkm de la dynastie, c*est rabteoce d^llle oiganlfatton 
sp^dale. La cour dn ral rempUuait alon m fooctkm jndiciare avec la mtee 
petioaDcl. daoa let mteiet drconttancct de tempt et de lieu, que tet autret 
attribntkNitderoidie politique ou admioittiatif.** Lodiaiie, /iwftelioM JTo^ 
nordUgiMi^ voL L pw SOI 
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data that we have, safdy to draw any definite line be*\ 
tween ParKamentum^ Curiae condBum ordinarium^ con- j 
ciHum privatum, magnum condUum, commune candGum. 
Because all these names have come down to us, and be* 
cause in a later period separate bodies of men did exist 
to correspond with some of these names, it has been 
assumed that there was at the time we are considering 
a series of councils, each with its legal powers definitely 
marked off and assigned to it This is not borne out by 
any evidence that is contemporary ; and the incUscrim* 
inate way in which contemporaries used these various 
terms indicates that they themselves drew no sharp lines 
of division.^ Between these separate bodies that might 
be supposed to correspond to the different names, there 
seems to have existed no difference but a differenoe.of 
function. Even this it is not always possible to find, 
and when found, it turns out to be a temporary or oc- 
casional difference arisingfrom accident or conveniencct 
not from legal definition. At some times more men. 
seem to have attended the Council than at others. At 
such times it may be called the Magnum CondKum. 
That the Magnum Concilium, however, was a distinct 
body, separate in function, in organization, in rights, 
no contemporary description of it gives us the right to 
say.' This fusion, which we are tempted wrongly to call 

IL. O. Pike» CaniiiUUumai Huiwrjf o/ik§ Hmm vfLordM^ p. 4a 
*Stubbt in hit usiud cauttous manner teenu to haTe discarded tiieae dlftliio* 
ttona. CwmL HiH., toI. I. (6th ed.), pp. 408, 407. Professor O. B. Adams Is mora 
outspoken t **These, then, are the two essential things to haTe deaify In i 
in beginning to studj the constitutional hlstorj ^ England i that all the i 
tlons of the state were exercised bj a single Institatloii, and that the 
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a confimon of powers judicial and non-judicial, and the 
lack of demarcation between the laiger and the smaller 
CoundL are clearly indicated in the various official re* 
cords, when we hefpn to have official records, and they 
furnish the best proof of the statements made above. 
Speaking of the highest court, which we should call the 
Parliament, Maitland says: ''For a while this highest 
tribunal is hardly distinct from the king's bench. Every 
plea in the king's bench is in theory a plea coram ipso 
domino rege^ and the rolls of the king's bench never 
cease to be coram rtg^ rolls. The superior tribunal is 
rather, if we may so speak, an afforced, an intensified 
form of the inferior tribunal than a separate court; a 
plea that is put upon the parliament roll may be put 
upon the king*s bench roll also; the justices of the 
king's bench are members of the council, and a case 
heard at a fuU meeting, a parliament, of the council, is 
heard by, among others, the justices of the king's bench* 
A plea may be adjourned firom a parliament to the 



tioo cK J rtcd under two fonns whlcii were custiiigitishecl from eech oUieii oofy 
bj ilie and nuukner of meetlog.** Am. HitL itw., voL adtt. p. tS» Again bo 
taytt **Tbe point of Importance and ^fl&eulty It not the co m potitlon or the 
meeting of the flroaUer curio, but the feet that it waa In rights, powen, and 
Amctlont, the larger. It waa not a committee of the krger, Ita powera were not 
vetted in it bj the laiger. It was not retponaible to the krger { It waa the krger.** 
/ftiei, p. H. **A fbtt meeting of the council U a Aill meeting of the klng*t 
bendi, of the common bench, of the chancery, of the exchequers It It this, 
and more than thia.** P. W. yiMMsiA, lUeordg of ths PwrUammU o/SSEdm.!. 
(RoiltSeriet), Introduction, p. xlvtt(herealter cited aaPorlL Rott% ••Ihave not 
oome upon anj contemporary and oflBdal authority which thowt that the king 
hat more than one council, or which i|ualifiet the term connfiam with any anch 
a^jectivet at ardmarimtm pnMtfinn, or the like.** Ihkl^ p. xItU, note 1. See alto 
iML, p. faaxTUi, note 1 1 Hale, JurUtUetiam o/a$ Urd» Him$$. M-4| Hat- 
tchd^ EmgUmlm StaaUr$ekU yoL L pp. n\ 934b 
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king*s bench or from the king*s bench to a parliament 
without breach of continuity.**^ 

What» then, were the true rektions of** Council* and^ 
«* Parliament**? Legally they were one. The Councily 
could act in the name of Parliament, — in fact, to all 
intents and purposes was Parliament And yet certain 
meetings of Uie Council — '^parliaments of the coun*? 
cil,** lilaitland calls them — were more largely attended) 
than ordinary meetings, though this in no way altered 
the legal status of the Council, nor gave any additional 
validity to the acts of these extraordinary sessions. 

The twelfth century had seen the banning of tii^ 
courts of the King*s Bench and Common Pleas, or at \ 
least one of them. For the reasons j^ven, these cannot ; 
be sharply separated from the Coimcil; neither were / 
they committees of the Council, nor distinct offshoots ; 
of it And yet we can speak of them as existing, though ' 
we cannot find the exact line that l^[ally divides them 
from the Council, andpractically they were often merged 
with it 

Now apparentiy Bracton knew only two central law 

1 Maitknd. Pari RoU^ Introd.. pp. box, Ixxxl. See also PoHock and MattUnd, 
HiH. of Emg. Law. 9d cd., toL L pp. 199« 900. The Parliament at 1305 was 
together three wecki. The Council stayed behind alter the addttSooalmembctt 
were dismissed and did nearly all the business of the session, and yet tt re> 
mained a '^parliament** and was styled a ••ftiU** and a ** general" IMIamcnt 
MaitUmd, ParL JMU Introd., pp. xzx¥« xxxvL 

*«The Jurisdiction of the Counca over the proceedings of the Klng*s Justlcet 
was exercised in a manner rather resembling the authority which a tribunal 
possesses orer its members, than as resulting from the sufcjectioo of out 
court to another court, distinct in function, but superior hi authottty.** PisW 
grave, Kinp's Coam^. p. 118. See also Pike, CamsL HuL o/fA# Uamm o/LtrA. 
pp. 48, 43, and the cases there died. 
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courts, the justices de Banco and those Coram Rcge.^ 
Half a century later the author oi PUta begins his 
chapter on the courts with the statement: '*For tfie\ 
Kii^ has his court in his Council^ in his Parliaments, | 
in the presence of the counts, barons, great men and \ 
other learned men, where are determined the doubts 
of the judges; and when new injuries have arisen, new 
remedies are provided and justice b there meted out \ 
to each one according to his deserts.**' What is this/ 
court which the King has **in his Council, in his Parlia-, 
ments^what is its jurisdiction, what is its rdaticm to the 
judges de Banco and Coram BcgCt and how and when 
and why did it come into esdstence? Mutland bdieves 
that here we have a new court above the courts known 
to Bracton. ''A new tribunal is evolved, or rather, 
two tribunals become three.**' "However ancient maj^ 
be the roots whence the jurisdiction of 'the king in his 
council in his parliaments* draws its nourishment, it is 
a new thing that men should see three different tribu* • 
nals rising one above the other ; it b a new thing that 
they should see a yet higher court above that court 

>He b apparent!/ fMoff aa eihaiiitlTe Mtt of the cointt. In whldi ha mn^' 
tloDs the fenowtng I (l)*«qQldBm . • • capltalei, gencralci, perp«tid et B^^ 
ktere Regis Ksidentet. . .(9)aIilperpetiil,certolocoicticleDtei»ilcaliiihaaoo 
• . . (S)amitinetaiitetcielocofailocimi . . . (4)Jttstitlariiconrtltiitladqaatdaa 
aasisat.** LOk SU. IbL tOO. par. t. 

* **Habet enim Rex ciir{lain] suam tai cootiUo mo, in Fkrilamentii rail, ptaa- 
■entibiis ptaeUtIs, comfitlbot], baion(ibiis], procciihus, & aUli vWt peritlt» nhl 
termlnatae sunt dubitationct Jiklidorani« & norls ligorils encnis nova eoD> 
•tituimtnr ienicdS% & unicuiqua Joftitia, ptont niciiilt« ictifbnctiir ibidem.** 
Lib. iL cap. t, tee. 1. 
•Pari. BM. Intrad.. p. hooL 
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which is held in theory coram ipso domino regt^^ And 
yet, ''to deny that it is the king in coundl b impossi- 
ble; to deny that it is the king in parliament, or rather 
that its sessions are parliaments, is impossible.*** 

Probably the simplest explanation of thb difficult 
problem is the best It requires an effort to get rid ot 
modem conceptions, but we must if we would under* 
stand these proceedings. Edward had called his great 
men together many times in the years before the 
Parliament of 1805. Occasionally he had summoned 
knights to meet with them; in 1295 he had summoned \ 
representatives from the towns also. It is well known 
that Edward shared his burdens with more classes of ; 
the people than his predecessors had done. The tday 
mous words quoted from Justinian's Code in the writs ^ 
of 1295, though they have often been over-emphasized, { 
were not entirely an accident, — "what touches all \ 
should be approved by alL**' The writs of that year \j^ 
the barons called them to treat with the prelates and 
other nobles "and other inhabitants of our realm.*** 



1 PoHL TUXU Introd.9 pp. bcsxhr. faazT. Holdsirorth agrees with tUs vfew, 
Ifftftofy o/Em^iiMh law. voL L pp. 170, 171. See alio Plke» op. ciL^ p. 491 
SMaiUand, Pari Aoff, Introd.t p. haaOL 

> '*Siciit lex justissima, provida drciunspectioiie tacroniiB prindpum stabOttft 
ortatiur et statuit, at quod omnes tangit, ab omnibus approbetur, sic et limalt 
evldentar* ut communibus periculis pto remedla provisa oommunlter obvl^ 
tur.**ParL ITrite. toL I p. SOi Lortk^ Report am ihs Lipnt^ o/a P§tr.ynLL 
p. 919 a seq., vol. tii. pp. 66, 67 (edition of 1899){ Parry, ParliammOg amd 
Coimea» of England, pp. 57, 58 ; Code A, 59, 5; Stubbs, C. H., ToL IL (4Ui ed.)» 
p. t33» note 4^ and references there dted. 

« •• Ac aliU Incolis regnl nostri,** etc ParU IFrtti, toL L p. 8S| Lord^MUparU 
YoL m. p. 71. 

[Ml 
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The preamble of the Statute of Westnunster the First 
in the third year of King Edward I (1275) mentioiis» 
in additi(Hi to the spiritual and temporal lords, ^k 
Communaute de la tere ileokes somooL'*^ 

From such examples, which might be multiplied in* 
definitely, it seems dear that at times Edward felt the 
need of help, financial or otherwise, firom new classes 
of the people. In such cases they were summoned to ^ 
his ** Parliament.** But Parliament could exist equally^ x 
well without them. Their presence was in no sense ne-y 
cessary in order to give lq;al validity tp its acts.Petitions\ 
were, in fitct, often granted before they came to theses- t 
sion,* ordinances were sometimes made after they had ; 
gone home,' cases were heard and determined in their ' 
absence;and yet these acts were all done in Parliament, 
in a **foXr or "general** Parliament^ In other years the 
Parliament was a complete one, though these addi* 
tional members never came at alL When they did come, 
however, they seem to have been a constituent part of 
Parliament 

And now we must make an attempt at an expla- 
nation of these seeming contradicUons. In Jthe years 
closely following the Conquest the administration of 
the law was not differentiated from other administra- 

^SiaimUio/iksRtahu voL L p. 9S. Tliere Is « Ufl of such tUtutes lo Pk7«ie, 

BrirflUglsUr^ynA. Lp^SBSctseq. 

SMAiUand, ParL RoU. Introd.. p. hrtt. 

^iML, pp. sonr, naTi< Lard»* JUpoH^ iroL L p. ML 

«Maitbuid. locmL; Vmj. ParUmMmU ami Cvmmdb •/ EmgkmJk p^ U, 
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INTRODUCTION 

tion. The Council could attend to alL It was a council 
of notables not specially trained. Law was not technical 
enough yet to require that The members of the Coun- 
cil were great nobles, except where the King was strong 
enough to add to their number a colleague of humble 
origin more subservient to himsdl 

Increase of business, with its routine, its formalitie^ 
and its consequent technicalities, in time made this no V 
longer practical A change was sure to come, and it I 
was greatly accelerated by the reforms of Henry 11./ 
A division of labour was inevitable. Official routine and 
the growth of precedent would -naturally follow; the 
officials would become permanent and men trained in 
their office. It was probably thus that the separate"^ 
courts with their trained judges in time emerged. 

But the old theory remained. These courts were still 
the Council, their acts were its acts, their judges were 
its members; and, on the other hand, any of the mem- 
bers of the Council might on occasion sit as judges in 
the courts. In practice, however, we find that the or- 
dinary business of the courts was usually ended in the 
court where it orij^nated and without outside assis- 
tance. 

Therefore, though the old theory remained, though 
the Council was the court and the court was the Coun- 
cil, in practice the whole Council would probably be. 
actually called in only in extraordinary cases, — in cases ' 
of difficulty where the judges felt the need of having 
their opinion strengthened by their fellow council- 
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lors,^ or where there was no rule in existence to guide 

them in their dedsion.* This is no '* court of appeal** in\ 

our sense. The idea of an appeal b too refined forthos^ 

facts. About aU we can say is that at times the judges 

of the Bench or Coram Rege felt the need of help in 

difficult or new cases. The whole Council in such cases 

would assist in the decision, and yet there was no shaip 

division in theory between the court alone and the 

court plus the Council atting in this capacity. But 

sudi practices, long enough continued, actually change 

the theory itself, when men have foigotten the previous 

state of affSurs. And it may well be that in the half cenr 

tury between Bracton and Fleta, the continuous prac-; 

tice had at length led to the feeling that in some way 

the Council was a separate and superior court to the 

judges de Banco and Coram Regt? The line between 

them could not be accurately drawn, for in strict l^^aT 

theory it did not exist, and hence Fleta is very vague : 

in his description; but the theory was undergoing a 

change, nevertheless. 

In all this, however, it must be kept in mind that 
the ultimate source of all these divisions and the basis 
of the authority of all — whether we mean the judges 
de Banco Bcgis or Coram RegCf or speak of the whole 
Council, now viewed in the new sense of a court of 



^ Flela» M we have leciit dcteribet the CvrlA M the place **ubi termiiMtae I 
dttbitatkmet Judklonim.*' A91U. p. 80 and note. 
* '*& Doris li^uriii emertis nova conatltuuntnr remedla.** AfiU^ p. 90^ note. 
>On this sul^cct ice 7%# B^^hmm^ ofihs Kinff* Cowndi; hj Vnituot James 
P. Baldwin, in Trantaetumi of fA# Aiyal Huiorkai 80^ (New SerlesX 
?oL six.* especially sec S. p. 4T ct seq. 
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higher dignity and authority than these — ky in the 
ancient jurisdiction of the Council itself ; and that theV ^ c ^ S ^\ 
Council, in theory if not always in practice, was identi*\ ,j ^'^'* 
cal with every one of these bodies. ^^ ^ 

Then came the changes mentioned above. NeWv 
classes were called in to assist the King with counsel \ 
or money. There was in existence, however, but one/ 
assembly, and, therefore, though these new classes 
might give their money as separate orders and might 
meet apart from the others in doing so, yet in obey- 
ing the King's sunmions they had to become a part, 
and they did become a real and a constituent part» 
of that one assembly, the Parliament ; but the core 
of this assembly remained the Council, — "The King's 
Council in his Parliament.*' 

The Rolls of Parliament show that a large part of \ 
the work of the *^ Parliament" was what we should call / 
''judicial," consisting of those cases that had proved i 
too hard or too novel for the judges in the separate * 
courts. Obviously this would be no Idnd of business 
for the untrained ''aliis incolis regnL" So the cases 
were settied before these came to give their advice or 
their money, or were left until they had gone home 
again. As the bulk of early ''legpislation" — if we may 
use such a term — was only ''npvis injuriis emersis nova 
• • • remedia," limited in amount and exceptional in 
character, most of the business of a session must have 
been of such a nature that it could be done only by 
''The King's Council m his Parliament" Thus the 
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THE HIGH COURT OF PARLIAMENT 

•* Commons,'* when we find a Conunons, may have 
lent their authority to Parliament, but in practice at 
first had but little influence over much of its activity. 
This explanation, though in part conjectural, may serve 
in some d^pree to remove the apparent inconastency 
resulting firom the indiscriminate use by contemporary 
writers of such terms as CansiBum and Curia Bigi$ 
for so many different things.^ • 

Undoubtedly one reason why we cannot get a 
dearer-cut picture of the great central courts at this 
time is the indefiniteness that we find in the names 
employed to designate these courts and their activities 
in contemporaiy accounts and records, — an indefinite^, 
ness in words which is only proof of the indefiniteness * 
of the thought of the men of that day, and an indica- 
tion of a corresponding absence of special oiganization 
in the institutions they described It is next to impos- 
sible to define such institutions exactly without making 
the definition untrue to the facts. In a picture of the 
institutions of mediaeval times we must be satisfied 
with hazy outlines. If in such a picture we demand all 
the sharpness of figure and detail that we might rea- 
sonably expect when modem institutions are described, 
we deceive ourselves; for such details can be supplied 
at this late day only by gpiving words a sense definite 
it may be, but one that they never had in the minds 
of the men that used them. The result may be artistic: 

1 Stiibbt* C. J7.. VOL IL p^ MK Ml; I^e. Cimtf. Hailofy o/lA# ^^ 
PP.4T«4a 
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it will not be truthful. This is but to paraphrase the 
words of the late Professor Maitland: "^If we speak, 
we must speak with words; if we think, we must think 
with thoughts. We are modems, and our words and 
thoughts can not but be modem. Perhi^ps, as Mr. 
Gilbert once suggested, it is too late for us to be early 
English. Every thought will be too sharp, every word 
will imply too many contrasts. We must, it is to be 
feared, use many words and qualify our every state- 
ment until we have almost contradicted it The out- 
come will not be so graceful, so lucid, as Maine's 
Ancient Law.**^ 

As an example of this indefiniteness in words, take 
the word Parliament, to which we attach such a defi- 
nite meaning. It meant nothing more in the mouths 
of mediaeval Englishmen than any meeting for speech 
or conference.^ This might be a conference held by 

1 Towtuhip and Barcmgk^ p. St. 

•See Barringtom OftMrro/ioiu m ik$ SinMm^ 9d ed.« p|i. 58,5t| Brad/, /»• 
Irmliictiom pp. 71^1 Twysden, OwtmmmU of EngUutd (Camdeii Society^ 
p. tse. Twysden uses the word hiiDsdf In this sense. ** Wbo so obscrfes tfit 
scope of this, the sererstt instructions given to the privy counseH and Judges 
(for they went generttDj together ss persons intrusted In the gofenmeiit of 
the state) bj sundry parlyaments too long to bee heere repeated, may casqy 
discemeacare taken to preserve the rights of monarchy,** etc (p. 114). Mait- 
land sums It up In his usual incisive way In speaking of the early petltkNis 
In Fkrllamenti ** Parliament, or 'a parliament,* Is not conceived as a bo4y 
that can be petitioned. A parliament is rather an act than a body of persona. 
One cannot present a petitkm to a ooUoquy, to a debate. It Is but skywly thai 
this word is appropriated to coUoqules of a partknilar kind, namdy, those 
which the king has with the estates of hU realm, and still mora sbwly thai 
It is transferred from the coUoquy to the body of men whom the king has 
summoned. As yet any meeting of the Klng*s Council that has been solemn^ 
summoned for general business seems to be a parliament** Part EM la- 
trod., p. bcvIL •*The personiiKatkNi of Parliament whk^ enables us to say 
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the King of England with a foreign king or one with 
his own men. After it came into use, the word for a 
while was interchangeable with colloquium^ which \m 
usually found instead of it in the earlier records. When 
the full meaning of this b considered, it becomes evi- 
dent what a host of modem ideas crowd upon us when 
we use the word ParBament. It b at once seen that 
the word can be used of the Council with no necessary 
implication of representation, or of legislation in the 
modem sense. Brady makes much of thb point in 
hb aigument i/nth Petyt, and hb reasoning seems 
unanswerable. It b not strange, under these drcum- 
stances, that we have difficulty in determining the 
exact nature of the court that the King had "in hb 
Coundl in hb Parliaments."*^ 

The first strictly contemporary mention of the word 
Parliament as a name for the common council of the 
realm seems to have been by Matthew Pans for the 
assembly of 1246;* while the first use of the word in 

thst kwB ue nuide bj, and not merely In, patttament. It a slow and lublla 
ptooess. ... As to the word 'ooiindl** It Is Important to remember that In 
the noddle ages no distinction was or eoidd be drawn between ^oooncll* and 
•coonsd;* both were eommlmm,** 7ML. p. faiTll, note 1. W/kei, wider tha 
date of tMl, ipeaks of the King's fatfing his barons* •--'^qiiod recusabantonn 
CO parIlamentare**(^fi]Ml«» HomaHkU Rolls Serlcs»voL hr.p. 199| Hodj^JSRs- 
loty ^ConsoMltoispw 357),— oslng the word In a general icnse« as Chaucer 
doeskteri 

**0 cmd goddcs, ttiat gofcma 
This world with bindfaig of jrour word elenie» 
And wryten In the table of athamaont 
Tour parlement and yoor eleme grannt"* 
71U JTfi^AC/t TiOt, Unes 445-8. Cf. Trwhu and CrUt^hock It. line 143. 
iplke. CatuL HttL ^A$ Bmm of Lank. pp. 47. 4a 
sCSbfon. ir<tf. (RoOs Series^ yoL hr. p. 518| UUL Anghrwm (RoOs Series^ 
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any act or statute was in the preamble of the Statute 
of Westminster the First (8 Edward I).^ After this the\ 
use of the word gradually became general and in time ! 
it became the usual name for the estates of the realm, 
having a definite meaning as it has to-day. 

An equally instructive example of the indistinctness 
of the meaning of words is the word curia^ or its French 
and English equivalent, courtf the most comprehen^ve 
of all the terms applied to the early councils. Origi* 
nally a garden or enclosure, — a meaning that it still re* 
tains, — the word then came to mean the meeting of the 
lord*s vassals that was habitually held in his enclosure, 
whether garden or hall. Any meeting of such a formal 

r6i. UL p. A{ Hodj* Aittot3f o/Conoocolion, pp. 386, S27( StMn. C. H.. voL L 
p. 611 and note 9. Parry (p. 33» iiote)mentioDf John of Brompton at uilng the 
word ** long before*** but at the chronicle bearing that name wat ptdbablj not 
written before the middle of the fourteenth centuiy. that cate maj be dit* 
missed. Prynne notes the fact that though Matthew Paris uses the name fiv« 
or six times for the years 1946-7, he never uses it anywhere else before or 
after. BrU/IUgUUr^ toL L p. 401. (This is the final chapter in volumeLof the 
RsgiU^r^ but the paging seems to be wrong.) See also Parry, p. 72» note si. 
1 5<ate<M o/<JU AM/ll^ ToL L p. 96 ; Prynne, I?ntf//?i^etfr, YoL L» final cfaapler^ 
Seea1soStubb6,C.//.,Tol.i.p.611andnote9;Gneist,C.^..YoLLp.S90.notei 
Hody, Conooeo/tofi, pp. 99(kS; Heam, Oov^mmmd o/En^and^ pp. 961-S. TIm 
funous assemUythat met at Oxfoid in 1958 U called by the Kiii^a **Plute> 
ment** in his letters of safe conduct to the envoys of Llewellyn (Rymer*t 
Foedtra^ book i. part ii. p. 38, Hague edition)i lordf* Rtpori. voL L p. M. , 
Eariier stUl» in a writ of the 98th year of Henry ni« directed to the sheriff of 
NortharoptonsMre, the word ParUamtmtwm was used of the great meeting at 
Runnymede in 191A. Petyt, BighU of ths Conmumt AumUd^ p. SS; Brady, 
Jntroduetum^ p. 71 ; Lorth* Rspart^ vol. L p. 461 ; Stubbs, C. i/., voL i. p. 61L 
Prynne gives a very complete catalogue of the early mentions of the word* 
both officially and unofficially (Bri#/12tf^u<«r, voL i., final chapter); see also hit 
OiarvatwnM on CoWs Fourth JntiituU, p. 9. The early uses of the word oo the 
Continent are given by Du Cange, s. v. Pariiamnttum. Of. also Stubbs, C. H^ 
vol i. p. 611 and note 9; Luchaire. IniUiMiUmg IfofiardU^iMtt voL L pp. 95\ 
954 and notes, p. SOS and note S. 
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j^ kmd would be a ''court," whatever the character of 
i its buaness might be. ''At first this body is not a ju- 
didal body at all, in the modem sense,** says Professor 
Jcnks; "it is the Court at St. James*, rather than the 
Court at Temple Bar. It is merdy the household of^. 
great potentate, in which the affairs of interest to its 
master are discussed.**^ In fact, its buaness was both 
./ judidal and Iqpsktive, for it discussed questions of all 
kinds; and yet, strictly speaking, it was neither, for 
there was no dear distinction then made between "le- 
^ gidative** and "judicial** The absence of distincti<m is 
only another proof of the absence of spedal organi- 
sation. To this day we retun the same indefiniteness of 
meaning noted by Professor Jenks, when speaking of 
the Court of St. James and the Courts at Temple Bar. 
We shall see what a part this vagueness of meaning 
played at a later stage in English histoiy, when we find 
men asserting that the law of Westminster Hall is not 
the same as the law of the High Court of Parliament.* 

sQb tfaeUttoryortbewoffdcoiirf seetlieactioiiwlctorLlttr^t.T. C^^^ 

!>■ Cufe and SpdnMUi, t.v. Curia; N$m Ogf^rd DMoMOfj^ t. ▼. GvHrtf. 

Ibe •n " wUdi to foaad al the end of the eu^x Fkeoch form of tiie wofds^^ 

tfait it to derived ftom the low-Latin eorr or corfM» which to notUnf but a 

1 form of eoftdo^ a garden or endosnre, a word rdated poatlblx to 

Later men began to translate eomr or wmrt Into emria. in their written 

Thto diange does not seem to have brought much alteration of 

, CBoept that it obacured the humble origin of the word and tended 

l»brn«lntoltaomeof the Juristic ideas of Rome. Instances of the original 

fining of the word arnri are to be found among English documents. Thusln 

a dbaiter of King Stephen we find the expression, **Cttria et Domus Rcglne.'* 

Madooi, Hktorf ofOm £»dksqu$r^ ch. L see. IL (voL L p. «, in edition of ITM). 

The word aula, whidi was emplqjred In mediaeval England along with raria, 

\ another instawr of thto same vagueness. Auta^ like eoHii^ meant 



Digitized by 



Google 



INTRODUCTION 

Two classes of men in the King s Court in his Coun* 
oil in his Parliaments need to be noted especially, — 
the barons, including the bishops, and the judges. 

The distinction between the nobles and the judges, V 
as we have seen, grew up gradually as the growing | 
intricacy of the law slowly but surely substituted for | 
untrmned nobles in the King^s courts men whose sole } 
claim to the office was their knowledge of the law. 
For long, both classes deliberated together in the Counn 
cil; but in time the disparity of rank made itself felt. \ 
The narrowly trained judges were, or were believed to/ , 
be, unfit to counsel the King on great matters of policy, / 
and we find at length that they have become mere \ 
advisers. They are still members of the Council, their/ 
technical knowledge is necessary especially for the ju* 
dicial work, but the acts of the Coimcil are no longer 
their acts. They give their advice, and the nobles fol- 
low it or not as they wish. The judges are still legally 

an enclosure or halU and was used of the meetings of the lordTs men held there 
exactly In the same way that the word eowri was used. The barbarous Mta 
was also manufactured from the Saxon AeaU to mean the same thing* but tt 
was not applied to the central assembly. Tlie promiscuous use of words sach 
as iraetahu^ eoOo^um^ parliamstUumj etc, shows that there was as yet no 
official name for the central **court.** Another word that proves the Indefip 
niteness of the ftinctkms of the klng*s ministers is the word JuHieiarnu* It It 
beyond question that the early capUaliiJuiikiariuM had functions of the most 
▼aiied kind,— as varied. In fact, as those of the King himself. Even the other 
and lesser justiciars for a long time after the Conquest were general adrnfn- 
IstratiTe officers rather than the ** Justices** which some of them In tlmeb^ 
came. It Is oTldently In this more general sense that Hoveden uses the word 
In reference to events of the year 1191 s **Et eodem die comes MoretonH, et 
archiepiscopus Rothomagensls, et alii regis Justitiaril, ooncesserunt cItIImis 
Londiniarum habere communam simm.** Vol. liL p. 141 (Rolb Serles)L See Spel- 
man, Ohttaryt s. ▼. JuHUia; Du Cange, /nfliKarnii. 
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summoned as members, but have become in reality 
very nearly the same as the Crown's legal advisers of 
modem times. The history of the change is very hard 
to trace. I cannot find that it has attracted much atten- 
tion, and yet it seems to me a very important matter. 
For so long as the judges were a constituent part of 
the Council, so long as they had an equal right of delib- : 
erating with the barons, wc can draw no line between 
the Council and the Pariiament But so soon as these 
men of the law are excluded from the decision of ques- 
tions at issue and brought in merely as advisers,a line 
begins to appear between these two bodies. If we knew 
when the two classes of members ceased to have equal 
powers in the Council, we should have an approximate 
date for the separation of the Parliament and Council, 
and thus for the beginning of the jurisdiction of the 
House of Lords as such. For the most easily markea 
distinction between the House of Lords and the Coun- 
dl in these early days seems to be that in the Lords' 
^ House the judges advised only; in the early Council | 
they both advised and voted. Of course when the 
division was once made, the difference between the 
Council and the Parliament increased, and yet even 
to the end of the Tudor period the difference is not so 
great as we are likely to think, as is attested by the 
activity of the CouncQ in legislative as well as judidal^ 
matters throughout Elizabeth's reign. When the juris- J 
diction of the Council ended and that of the House of 
Lords began is one of the unsolved questions of early 
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English history,^ but we have not gone far enough 
even to state the problem correctly until we grasp the 
fact that it was the voting or not voting of the judges 
that made a great part of the difference. 

Prynne argues elaborately that the councillors were 
**no essential members of the Parliaments or Great 
Councils of England.**^ Their functions as mere advis- 
ers he believes to be characteristic of them even from 
the beginning. Sir Matthew Hale, on the other hand, 
thinks that originally the judges had a voice.' Much ^ 
has been made by Prynne and others of the difTerence \ 
between the form of summons to the judges and that to j 
the barons. The writ to the judges sununoned them to^^ 
treat '*cum ceteris de consilio nostro** or *^ cum proceri- 
bus,** etc. ; while in the case of the barons it was ^cum 
ceteris praelatis» proceribus,** etc. On account of the ab- . 
sence of the ceteris before proceribus in the writ to the ) 

^ The Lords ConmiissioDcn were unable to answer the qnestSon. ** When this 
Jurisdiction ceased to be exercised by the Sworn CouncOof the King* and tha 
part of it whidk remains was transferred to the Lords Spiritual and Temporal 
in Pariiament assembled, the Committee have been unable to disoovcr.** R^ 
pari am ths Digmiyafa Pmr^ vol. i. p. 996. The oommissloners here seem to tUnk 
that an actual •^transfer" of the jurii^ction must have taken place. If Psr* 
Uament and the Council were originally one, it is hardly proper to qwak of 
a ^'transfer." See also Psrryt p. 99 and note/. 
^Bri$/R§ffuUr^ voL L p. 961 et seq. 

* ** But as to their su£fiages in point of Judicature in the lords house, it shoukl 
seem by the many instances nUsr placUa parUamtmU Umpat§ B. h womm 
whereof are before mentioned, they had their voices and suffrages thcrdn. 
But about the time of E. 3 they began to be but in nature of assistuits or ad-> 
Tisers, an^the authoritative and Judiciary power rested In the lords house, 
which what it was we shall hereafter see.** JmntdkUam afih$ Lardi Hamm^ 
p. 59 ; see also pp. 15S,156. Apparently Lord Hale here refers to Judldat mat- 
ters exclusively. It will iMOome apparent later, however, that in the earlier 
history of Parliament this line cannot be drawn definitely. 
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judges it has been argued that the judges were not a \ 
constituent part of the CounciL But the writs varied / 
from time to time» and their forms were hardly rigid 
enough, in the earlier period of which we are speaking, 
to bear so large an argument^ Aside from the writs 
there is little to give us any light on this important 
problem.* 

To this statement, however, one important excep- 
tion must be made. A study of the councillors* oath 
has brought out some facts which tend to bear out the 
conclusions of Lord Hale. The first mention of such 
an oath is found by Professor Baldwin, whom I am 
following here, in 1288, and references occur fairly 
frequently in the following years. Apparently the same 
oath was taken by the justices in common with the 
other members of the Council in the time of Edward I. 

"Under Edward I,** says Professor Baldwin, "proB^^ 
ably most of the justices and barons of the exchequer i 
were sworn as members of the CounciL . • • From this .' 
time the justices and barons of the exchequer, while 
holding dose advisory relations with the council, evi- . 
dentiy became distinct and separate from it. The coun-. 
dllor^s oath ceased to be taken by them, as oaths of 

lAn accoimt o# Mme of the changes In Uie writ It to be found In Hale» 
JmritdkiUmqfthsLordBHonM, pp. 11-13. See Stobbi. C. HI. vol UL (Stli td.\ 
p. 4<M. FUner leet no etiential difference between the writ to the beiont and 
that tothe jndgct. Fr§thoUUn^ Orand /n^vmiI, p^ 56. Thcte It a caae In Ftelln- 
ment died bj Hale from the reign of Edwaid I II» where the Judges are spoke^ 
of together with **allls proccribus et magnatlbMS de consiUo donlnl regis.** 
Jmn$dkiumo/thsLard8nmu$.p.$^ 
•See Note A at the end of this chapter (p. »). 
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their own offices were devised which were in laige part" 
germinations from the earlier one. • • . By the twentieth 
year of Edward III, therefore, the justices are clearly 
distinct fit>m sworn members of the council, and 
from this time the settled relation to the council of the 
justices of both benches, the seijeants-at-law, and the 
barons of the exchequer was that of advisers or asses- 
sors, who were summoned on occasion by authority of 
the council. It was furthermore enjoined repeatedly by 
ordinances of parliament that the council should sum- 
mon these advisers in all legal questions, and that the 
justices should not fail to attend and to render their 
services. ••* 

Though the judges lost their right to consent, their. / 
advice continued to have great wdght in the delibera-^' 
tions of Parliament down to the present day.* 

**Wi\h the reign of Richard II,** says Professor 
Dicey,'* the Council*s period of growth closes. Before he 
reached the throne, the character of English institu- 
tions had become permanently fixed**' But in the sys- 
tem so fixed, the Council was an important factor, and 
in the Council the judges always took a very important 
part They were consulted by the judges in the lower 
courts on doubtful or difficult cases; in the great par- 
liamentary trials they took a foremost part; they as- 

^En^. HUL R#9., toL xxIIL pp. S, 4. See the references Uiere died and the 
article as a whole ; also another artlde bj the same author (tftttL* toL sad. 
pp. 6, 1\ with references dted. 
'/5ui», ToL xzltt. pp. 4k Sb 
s Privy CofMoi; pp. 83. Mw 
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sisted in all l^islation; in fact, as we shall see, foe i^ 
considerable time the houses of Parliament were con* ^ 
tent to lay down the bare principles they wished to em- 
body in the statutes, and the drafting of the acts was 
entirely in the hands of the CoundL It was one of 
these judges of the Council who had announced the 
deposition of Edward II ; it was another who declared 
that Richard II had forfeited his right to the crown; 
and in 1401 one of the judicial members of the Coun- 
cQ opened the Parliament instead of the Chancellor.^ 
'* And to say the truth," Lord Hale declares, ''although 
much of the antient power, jurisdiction, and consis- 
tency of the amsUium regu is altered by the process 
of time and several acts of parliament, . . . yet, in the 
great court of parliament, at least the figure and model 
of the congiBum r^is and the persons whereof it con- 
asted is to this day preserved in the lords house in 
parliament,**' — a statement that is almost as true in 
our day as it was in Hale's, for the judges are still sum* 
moned to the House of Lords and are assigned places on 
the woolsacks. It was established in the case of Daniel 
0*Connell, in 1844, that upon all cases coming before 
the lords by appeal, the law lords only should take part, 
which, together with the legislation of recent years, re- 
stores a certain measureof the ancient judicial powers of 
the judges in **The King's Council in his Parliaments.** 
In 1598 the Queen through the Lord Keeper de- 

iSlnbbt, C. JSr., cb. xz. tee. 4SU 
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clared to the Parliament that '^she misliked also that 
such irreverence was shewed towards privy counsellors, 
who were not to be accounted as common knights and 
burgesses of the house» that are counsellors only dur- 
ing the parliament; whereas the other are standing 
counsellors, and, for their wisdom and great service, 
are called to the council of the state.*** The power of 
advice that resided in the Council had, as Lord Hale 
says, '^a double respect: one to tJie lords, to assist and 
advise them in passing bills; another to the king, when 
the bill passed both houses, to give the king their 
opinion touching such questions as should be by him 
or for him movei in council touching the same.'** 

In the activity of the Council after it became a sep^\ 
arate body, which probably occurred before the time 
of Richard II, in whose reign its separate records be- 
gin, we have no interest here save for its influence on 
Parliament. But it is sufficiently dear, after a study of 
the Tudor period, that both in and out of Parliament i 
the Council was then one of the most important ot- \f 
gans of the government, if not the most important In 
fact, it was not overshadowed by Parliament until the 
unwonted activity of the latter under the Stuarts. It 
was by no means an accident that one of the first acts 
of the Long Parliament was the abolition of the Court 
of Star Chamber.' 

s/iirM»elMm o/a« lk>rdk JioKM, p. m. 

*Por the imporUnce of the CoaDcU io Pariiament from Edward III to the 

present time lee. generally. Hale, Jwri§dkifom o/ik$ Lordt H9u$$^ dtL faL« 
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, By the fourteenth century, then, we may say that 

' the machinery of the English government was prac- 

tically complete, — sqmrate courts of law, a court of 

chancery, a council with important functions separate 

, from Parliament, the House of Lords the highest ju- 
dicial body in the state, an elective commons whose 
assent was necessary to le£pslation,etc.; though of course 

^great changes were yet, to occur within nearly all of 
these and in their relations to each other. 

It remains to look back over this period and note 
some characteristics of the xcark of the Council and of 
the Parliament. 



ziii., sxTtt.1 Pkyime, Bruf lUgkUr. part L p. 38S et ieq.t Holdtwotth, 
JSr.^.Zi., ▼oLLdLTLiStubbt. Clf., vbL iO. pp. 4«1«4«9; Dicejr.PWtyCowi- 
eiI.p«tBtt. aiidliL{Maj»PaHHiiMiilofyiV«elMi^9thcd.»pp.M.57,«53ctte^ 
(the nlntfa c^tioii It the hst one which appeared In the author** lifetime)! 
Macqoeen, HoiM#^£onb ofi^PWiy CmumS JVcMlie*, chs. lit and xi^ 
adMnm«a o/fft^ml. voL II. pp. 4«4^ 465; n« i^ Coimca Mi^ 
dar9^ by Loid Enstace Fercjr (Oxford, 1907) ; Proe§§dinff» o/ iks Prhp Commea 
(ed. by Sir HaitU Nkolas); Aet$ o/ iks Prhp GmmeU (ed. by J. R. Daaent). 
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Non A. Thk JuDon in Council 

Thk Lords Commissionen thought that possibly the second year of 
Edward III may have marked the beginning of the change by which 
the judges ceased to be equal with the other members in the Coun* 
cil, because in that year for the first time in the title of the pladta 
they are declared to be ^m presentia dtnmm regis procerum ei wmg* 
ruUum regni ta parliamenlo mo/" thus seemingly indicating that the 
lords spiritual and tempond alone are meant Lords* Report, voL L 
p. S96; P^ny, p. 92, note g. The argument is based entirely on the 
supposition that the CouncU and the Parliament were separate in 
those early times and had been so before this date,— a view which 
I believe to be unsupported by the facts. 

The famous case of Judge Tresilian, in the reign of Richard II, 
shows that at that time the judges had become mere advisers, but 
that the old order may have been recent enough to be remembered. 
Briefly stated the circumstances were as follows: In 1S86 the ''Lords 
Apellant" had impeached Michael de la Pole, Richard's Chancellor, 
for his support of the royal prerogative against them. In the next 
year the King summoned the judges and demanded their opinion 
of the legality of the Chancellor's condemnation of the year before. 
Tresilian and the other judges at that time gave it as their opinioQ 
that if the case were again before them, ''the same justices and Ser- 
jeant would not give the same judgment, because it seamed to them 
that the same is revocable as erroneous in every part^ Then fol* 
lowed the period of the domination of the baronial party, during 
which Tresilian and others were condemned and executed. By the 
year 1598, however, the Ring was again in control, and in the Par- 
liament of that year (21 Richard II) questions were again put to the 
judges concerning de la Pole's condemnation, whether he had really 
been guilty of treason, and whether the previous answers of Tresilian 
and his colleagues concerning the matter were proper answers or 
not When asked what they thought of those answers, "Sir Thomas 
of Skelton learned in the law and William Hankefoid and William 
Brenchley, the king's sergeants, being demanded by the king, of 
their advice in this behalf, said. That the answers were good and 
lawful And that they would have given the same answers, if the said 

[891 
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qncstioiis had been demanded of them. And mj lord WIQiam Thim- 
ing, chief justice of the common bench, aaid. That the deelaimtkm of 
treason not declared, belongeth to the pariiament; btd ffke men m 
lord or a peer of parliaimemi, if he had been demanded, he wonld have 
said in the same manner. And in like manner, said my lord WiDiam 
Rikehjl, justice of the common place, and after the eominf of my 
lord Walter C3opton, chief justice, he said in the like wise.** On the 
strength of these opinions the Parliament adjadged the answer of 
Tresilian ^juste bone& feiale," and the condemnstkm of de la Pole 
e r io n eou s and revocable, and proceeded at once to revene the sen-> 
teoce against him. (SiahUet of the Reahm, voL iL p. 104; RoL Part, 
▼oLiiLp. 358; Sc]den,jMdieaiuremPariuamemi: WoHu, vci ilLcolomns 
1&I9, 1650.) The tiansUtion here given is Selden\ but the italkssaie 
nothiiL 

In times of such disorder, too much reliance cannot be put on 
soch proceedings as precedents, bat Selden thinks that Tresilian was 
" much mistaken*' because here he was expected to give his advlee, 
not his consent, "and yet he saith, he gave his eomaemC* This qoes* 
tioning of the judges in the Parliament of 91 Richard II was a formal 
proceeding in Parliament, not a private consultation, for it is set down 
at length on the Parliament Roll, and as a result of it the condem- 
nation of de la Pole was reversed by Parliament There is no doubt 
that at thb time the judges could properly advise, but could not con- 
sent. The cautious answer of the justices is evidence either that they 
knew this, or that they anticipated a possible return of the baronial 
party. The less cautious answer of the seijeants, whOe it may indi- 
cate nothing more than a desire on their part to ingratiate them- 
selves with the King, may, on the other hand, have been induced, 
partially at least, by a recollection or a tradition of a time whoithe 
judicial members of the Council could consent as well as advise. The 
whole incident may be meaningless, for the times were revolution- 
ary; but Selden, at least, did not consider it meaningless, and any- 
thing is welcome that will throw any light on the transformation of 
the jurisdiction of the Council into that of the House of Lords in 
Parliament As to the judges in the Council in Parliament, see above 
all the valuable series of articles on the Council by P>ofesso r James 
F. Baldwin. Royal HiH. Sodeiy TnmsactknUfli. S.,voLxix.p. 27;£iv 
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Hiti, Rtfv.,ToL xxL p. liAm, Hid. Afp., voL xi na 1 ; also TkeCamiof 
Star Chamber, by Corm L.Scofield, pp. xxvi^ xxvii; Hatschek, Engiuehei 
Siaattreckt, voL L p. 2S9» and Note A at the end of chapter UL, on 
page 247 of this volume. 
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CHAPTER n 

The Fundamental Law 

LEGISLATION is distinguished from other sources 
^ of kw mainly by the fiu«t of its ''deriving its 
authority from an external body or person.**^ Of law- 
making of this kind there was very little in mediaeval 
England If we run through the various forms of law 
from the dooms of Ethelbert or Ine,* through the char- 
ter of the Normans, the assize of the earlier Angevins, 
through those great transitional documents such as 
Magna Charta or the Provisions of Oxford* through 
the statutes of Edward I, the petitions of the Com* 
moiis» and finally the bills deriving their authority from 
thdr enactment ''by the King our Sovereign Lord* 
with the Assent of the Lords and Commons in Pariia- 
ment assembled,** — if we pass all these stages in review, 
it seems that the last stage appears only in times that 
are almost modem, and also that even after it has 
appeared, the activity of the legislature b greatiy re* 
stricted up to comparatively recent times. In mediaeval 
. England legblation in its proper sense was all but un* 
known. Laws in feudal times are in the main declara- 
tions of existing custom; they are, as Professor Jenks 
says, "not enactments, but records.**' When on a feudal 

iMaiae, ^immiiI £m (Mloek*8 cd.). p. 9S. 

'These forms are smainariied In Stubbe** Lntwrn on Ewhf EmffHdk HUtwj^ 

pp.S97,8M. 
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manor there was doubt as to the existence or diar« 
acter of a custom of the manor, the question was set- 
tled by an inquest, — the cnguHe par tourbe. There*^ 
was no declaration of a new law by the lord or by the 
suitors; the suitors on oath simply declared what the 
existing custom of the manor was.^ Thus, to use Mr. 
Jenks's phrase, it was characteristic of all feudal law 
that it was ** the law of a court** ' So in England, as in 
the rest of feudal Europe, not only the laws of the 
local feudal units, but the laws of the King as weU, 
were the laws of a court. Indeed it was mainly that 
which made the King^s law ''common;** for it could 
become so in those times only through the agency of 
courts whose jurisdiction extended over the whole king- 
dom or nearly sa' It was undoubtedly the procedure 
in these courts — called despotic, without a doubt, by 
the barons of the day — which must be consida:ed as / 
the most potent factor in the development of the Eng^ 
lish Common Law, — a procedure by which cases were 
drawn on one pretext or another from the lords* courts 
to the King*s, by fiction of a failure of justice, by in- 
ducement of the Grand Assize or some other form of 
the inquest, or even without any fiction or inducement 
at alL Thus by force and by offering a justice that was 
quicker, surer, and more impartial, the King^s courts 
through the various royal writs drew away from the 

Ueoki, op.cU.. p. 9S; Emidii, HUtoin dn DroU FtamfoU, 4«fa ed., pp. TtO^ 
79l{ Bninner, DU EmUUkmm§ dtr Sdim m r^ir k kU. pw 385 et tei|. 
<Qp.cii.,pp.M^M. 
siM^ pp. SS-7. 
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manorial and even fix>m the old local courts the trial 
of the most important causes. What was most effec- 
tive to make the law administered in the King's courts 
*^ common" was the uniformity of the procedure that 
thus prevailed throughout the kingdouL The substan- 
tive law was nudnly custom, declared^ not created, and 
not to be essentially altered; but now dedared as the 
**common** custom of the realm by the Ejng*s judges. 
Most of the changes that were actually and consciously 
madewere effected by means of instructions or'< assizes** 
issued to the judges by the King, and were mainly 
alterations in procedure. Of the ordinance creating the 
Assize of Novel Dmemn^ <* which was in the long run 
to prove itself one of the most important laws ever 
issued in England, we have not the words;**^ the exact 
dates of the ordinances for the Assize ot Darrein Pre* 
sentmentuA the Grand Assize — a comer-stone of early 
English real property law — are unknown. 

Nevertheless, the ^'assizes'* about exhaust the sur- 
viving '*lq^lation*'of the Norman and early Angevin 
period, — a period second to none in importance in the 
* development of English law. 

\ The Common Law was thus in the main the product 
rWa court, not of a l^[blature, and its development was 
brought about through activities that are more accu- 
rately described as judicial than as legislative. 

As in the local feudal courts we find the customs of 

iPottodcand Maltl«iid« IRttofy o/BngUak Lam, 9d ecL, voL L p. 14S. Fora 
gcnenl tUtement o# this taltfecU lee Pollock and Maitlaod, or Holdnrortk, 
Hifforyi/ iPiylM law* voL L 
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the manor, or the special customs of the district ''de* 
clared/* so likewise even in the great feudal central 
court of the King in his Council, the customs of the 
realm were ''declared** also; on one occasion, it is said, 
by twelve men upon oath '*nil pretermittentes, nil pre- 
uaricando conunutantes,**^ or, as it occurs in another 
text, ** nil pretermittentes, nil addentes, nil preuaricando 
mutantes.'*' 

Another famous instance, and this time a well 
attested one, of the use of what may be called an in- 
quest, to declare the custom of the realm, is at Claren- 
don in 1164, when Henry II caused to be written down 
a '* recordath vel recognitio of a certain part of the cus- 
toms and liberties and dignities of his ancestors.**' 

>Thlt iMsssge li lo importADt that it should be quoted atkngth. It Is the be- 
ginning of tlie totalled Imw9 of Edward tks C<mfu9or : ** Post qoutimi annum 
adquisitionis regis WUlelmi istlus terre, eonsQio baronum soomm fecit suIh 
monirl per unlveraoa patrle comltatus Anglos nobtles* saplentes et lege sua 
erudltos ut eorum oonsuetudlnes ab Ipsto audlreL 

**Electis igiturde singulis totius patrle oomitatibas duodedm, Jur^uiando 
Inprimis oonun eo sanzerunt, ut quoad possent» recto tramite Incedeates* 
Icgum suarum ac consnetudlnum sandta edicerent, nil pretermittentea, nil 
preuaricando oommutantes.** Llebennann» C7««#Im, toL L p. 687. See Bnuiner» 
iSdbnifymdkte, p. S8S. As to the authentlcltj of these laws, see UawrmaaB. 
U€b€r Ugn Bdwardi C<n^0$9orii. HaUe» 18M. See also StubbsJ^Z^dliirw m 
Earfy EngUA UUtorf. pp. 48, 4»» St. 

siiebennann, Outtu. voL L p. 687 1 Horeden (RoUs Series), toL B. p. 91f . 
s Stttbbs, StUa CkarUn. p. 135 et seq. These famous «« constitutions,'* the n> 
cord declares, were drawn up In the presence of the ardiblshops and bishops 
and clergy, the counts and barons and great men of the realm* and attested 
**perarchlepiscopos et epboopos et oomltes et barones et per nobiUores ct 
antlqulores regnL** Becket, whether he set his seal to the Gonstitvllons or 

not, — there b lome douM of It ( Jlafmab>br fA« I^b V A«i^ R^oOs Sei(e6» 
ToL II. pp. S88, S83t Tkoma§8a^ RoUs Series, vol L p. 169| Hoveden, EoOt 

Series, vol I. p. 9»X —afterwards refused to recogidse their genuineness, but 
alwa/s referred to them as the customs *«quasres avitas ▼ooabat'* Hoveden» 

[«] 
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Though all the instances are not so dear as thes^ 
the same principle nins throu^ all: the ^'chartcts" 
of the N<ninan Kings profess alvrays to secure rights 
already existing; the assizes» where they introduce new 
rules, do so in matters of procedure almost exdusirdy ; 
Magna Charta corrects ''abuses" that have grown up 
hi violation of customaiy ruleSb^ 

The idea of ''making'* law is alien to then existing 
modes of thou^t, and when changes occur, as they 
must, if consdously made, they are usually only the 
correction of defects in the machinery for administer- 
ing the andent customs, or thqr purport to be the 

iPoLLp.8ttL Hcfbcrt of BodiMBt Bidljr ^irciy tngtwcrti yiitboittj wr —A 
mMen, mj9 the ••oMtw *wCTe the wotfc cf the «ichhiriwp'« rnfilM, wh» 
bad fanpoMd oo tiie Ktag, who Mmirlf wm jgaownt of the mihwM Jf«- 
Urialt. V€L itt. pp. iTt, 980. William Ftts Stqilm foci IMhcr, and sajs 
that **tliese f^ it fH irtt iHit had Deter beca written belbfc* and had nol cfca 
erieted at all in tiie leabn of England." MkUnmk. voL BL pp. 47, 4S. Ihcee 
eodesiaattcal writen aie too nmch pr^jodloed and too %notant of the kvB of 
England to be witncMes of anjr vahie. I cannot And that Bedui hfaMcIf^ 
whose hnovledge at leaat maat have been nmdi greater — anywhere denies 

■ml—UJmmV •Wa*' MkA '- ■ n n« — --» ** jLji_L.i.ttt.nH iim ■ ««# It i ii ■ ■*■ ■■^■■llfMill ^ ^^mm 

poiniriManK cnac me **eo-caiiwi conmuioona or tienry s granoiatncr were 
real cnitons of the reafan. He naj have known too nmch law to do tiii^ 
thoi^ he prafcncd not to know it JfoliMb. voL ilL p. STt. As n Mtftv 
of fitft he cared little whether the cons tltu tlens were gennfaie< 
rteb, voL iL pp. MB. 9M. He icAued to leoogniae tiie eonstitBl 
thcj were rqN^gnant to n **hlgher law,** abote an Kfaigs or thdr I 
1 Other iBnstrations numfaig tMcfc bejond Magna diafta eonid easiljr be glten. 
For csamplet llie so-eaSed loiei </ WiUiaai IW C o fjf or poipoit to be the 
same asthoae of Edwaid the Confessor. Ll^ennann, <^Mte» voL L ppi 4M» 
49Sb The loiBi ^Sdwmrd IW Coi^mor have aheac^ been refetred to above. 
The Charter of Liberties of Henry I is mainfy n promise to pot away **the 
had cnstons by whkh the leahn of England was oppressed.** Stnbba, MM 
Ckmrimrwt p. 100. Stephen's first charter is an express confirmation of **all the 
Kbaties and good laws^of Henry I (Slubbs, 8$Ua CkarUrt. p. llf)» and in 
the second charter we find n promise to observe -5o— r Iyer M m nH quw t g$ 
jmdm 99mmttmdmt§ in mmdets and pleas and other CMOes ** (ML, p. m> 
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THE FUNDAMENTAL LAW 

restoration of these eustoms after a period of wrongful 
desuetude, or the abolishing of abuses that have con- 
travened the ancient rules; or finally, if the changes 
cannot be brought conveniently under any of these, 
they are concealed under a fiction. Changes must in- 
evitably occur in any system, and in a system of law 
and government which is developing as rapidly as was 
the case in mediaeval England, such changes must be 
great and fundamental But the fact that these de* y 
velopments, great as they were, were so carefully cov- / 
ered up shows the attitude of men's minds towards 
''legislation." As Sidgwick says: ''Law was to an im- 
portant extent conceived by both governors and gov- 
erned as a subject of science, capable of being leamt by 
special study, but not capable of being altered by the 
mere arbitrary will of government, any more than the 
principles or conclusions of mathematics.**^ Legisla- 
tion, in {BLCtf "was not the primary bu^ness of Par- 
liament.'*^ This is sufficiently evidenced by the small 
number of statutes that we find on the earlier rolls. 

^Ths EUm$Ht9 ofPoUOcM^ Sd cd.» pp. 65t. esS. |^ 

^VfXMAi^ Fhnt Bo^ofJurUpntd§nts^ pp. 989» 390. See also A L Lowdl, 
Esu^ on OofMnuMtUt pp. 195-7; Jenks* Law amd Poliiie$f pp. 50-61» Mi 
Pike. CinuL HuL ofOmHwrnofLordi^ pp.310, 311. The feeling of the people 
agaiiMt Innovmtloni In the law U expressed In a political song cunent in the 
reign of Henry III and written b/ some opponent of the baronial partj. In the 
course of It the author sajs t 

"Anglorum procere s legem fingendo novci 
Ubere de regno terram fecere misrilam. 



Coqjurat populus fhdtnms lege noveOat 

Fadere mox nipto oonsurgnnt honida 1 

WrighrsPoKltM/Soii^(Camden SodetyXp. 199.Seea]so|NM<,p.<T, note* 
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Etcq when changes were made in the legislative way^ 
as we find in the remarkable and qiute miusual l^gis- 
latire activity of Edward 1*8 reign» the enactments^ as 
we have seen, were generally restricted in scope and 
were evidently f dt to be exceptional in character. Thb 
is shown in the preambles. To take cmly one example: 
the pui]K)se of the King in having enacted the Statute 
of Gloucester, 6 £dw. I, is said to be, **pur amend- 
ment de $on rtmlme et pur phis pleiner exhUncian de 
dreitr — ''two excellent ends of a Parliament,** Coke 
says, "Regni melioratio, that is, for the common good 
of the Kingdom, the Parliament being Commune Con- 
oUum, and exhibitio Justiciae plenior, for nothing u 
more glorious and necessary, then full execution of Jus- 
tice.**^ Of all the Parliaments of Edward I, we probably 
know most about that held in 1805. In that Parliament 
there was very little action we could call legislative,' 
there was no supply granted, and no evidence that any 
was asked.' 

The Lords* Commissioners in 1820 were evidently 
under the impression that a Great Council of the King- 
dom in the middle ages ought to be a "legislative** body. 
They are surprised that the Constitutions of Clarendon 
"do not expressly mention any obligation in these 
Ecdesiastics to attend in any Lc^slative Assembly.**^ 

i9/iif(^fl80. SMaitlaiid. Pari AAlBtxod^ II. L 

*iM., p. BiL Tlie fainoiis rq)!/ of Uie buou at MertoB iD 18S5 it heie lo i^ 

**Et omnes Comites et Baronet una Toce ictpoodenmt, quod Dolmit legct 

Anglle imitaie, que utiUle taut, et apptobate.** 90 H. 9; c f* 

«JB90H,voLLpb4C 
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Speaking of the circumstances of the Great Charter, 
they say: ** It has appeared to the Committee a striking 
Circumstance, that neither the King» nor the discon- 
tented Barons, nor the Barons who adhered to the 
King, at any'^Time appealed, for the Decision of tfadr 
Differences, to a Legishitive Assembly to be convened 
for that Purpose.**^ And agun: **It is also remariutUe 
that no Article in the Charter has Reference to the 
previous Existence of any Assembly convened for gen- 
eral Purposes of Legislation.**' Still going on the as- 
sumption that Parliament was necessarily a ^'legisla^ 
tive** body, the Commissioners are nonplussed again by 
the proceedings in the year 1297 when the celebrated 
CoTifirmatio Cartarum was forced from Edward I. 
"These extraordinary Proceedings seem to demon- 
strate, that even in the 25th of Edward the First, the 
Constitution of the L^slative Assembly of the ICing- 
dom was not definitely settled as now established, or that 
Edward did not acknowledge such a l^al Establish- 
ment**' Although they call these proceedings ''ex- 
traordinary,** they are forced to admit that the English 

*Ihid. Speaking joT Magna Chavta, McKechnle sajst *«No( a word It odd at 
any right inheient in Uie Council to share in legislation, to eootiol or even to 
advise the ExccntiTe, or to concur in choosing the great ministers of the OowB. 
Neither deliberative, administiative, nor legislative powers aie secured to i^ 
while its control over taxation to ttrictljr fimited to tiie right to veto seutagct 
and aids— that to to sajr* It onljr extends over that veijr narrow dasi of exa^ 
tions which affected the military tenants of the Crown.** Jfo^na Csrlo, ppi Ul« 
159. See atoo Gnetot, C. H.. voLLp. 30^ note. See Lor^ Bspori farther, 
pp. 187, 18S. in. INb 
•Lor^ Aporf, voL L pp. 994. ns. 
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Justmian ^'even at the Close of his Rdgn • • • took upon 
himself (to a certiun Extent) to supersede the Authority 
of this Pariiament, by qualifying the Execution of its 
Statute; which seems to shew, either that the Prin- 
dples of a Constitutional Government were not then 
pof ectly understood, or were not well settled by Prac- 
tice; or that Edward assumed to himself a dispensing 
Power not consistent with the Supremacy qfa Leffi^ 
lathe Assembly in Matters ofLe^latkm. Tliroughout 
his whole Rdgn, indeed, there appears a Mixture of 
Submission to the Controul of hb Parliaments, and an 
Usurpation of Authority in Opposition to that Con- 
troul, which seem to demonstrate, not only his Un- 
willingness to submit to that Controul, but a Want of 
that Certainty as to the Extent of the Authority, both 
of the King and of his Parliaments, which Time and 
Practice have since produced.**^ 

And though the commissioners were able to per- 
suade themselves, notwithstanding these admissions, 
that by the reign of Edward I, *Hhe Constitution of 
the Legislative Assemblies of England had • • • nearly 
approached the Form in which they have now been 
long established,**' a half century later, events in the 
Parliament of 14 Edw. Ill bring out again the fami- 
liar statement that **the Constitution of the Legisla- 
ture in Parliament was not then definitely settled as it 
nowis.-* 

^ JSiyHNi, ToL L p. 958. The tbiUct ue notlo Um orlgio^ 
^md^p.U^ »iMi,|i.SlU 
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THE FUNDAMENTAL LAW 

To look at the Assemblies of Edward I» and be- 
fore Edward I, with the expectation of finding '*the 
Supremacy of a Legislative Assembly in Matters of 
Legislation,** b surely to have a disappointing result. 
Too many things of that time must be described as 
'* extraordinary,** which from their firequency we should 
more truly call ordinary and normal *' We must read 
our history backwards as well as forwards,** and by so 
doing the modem idea of legislation will almost dis* 
appear. Parliament will grow to seem, in so far as the J 
growth of law is concerned, law-declaring rather than 
law-making. Edward I ''created the most effective law- 
declaring machine in the Teutonic world of his day,**^ 
but it cannot be described accurately as a ''legislative 
Assembly.** 

With the reasons why this should be so in the mid- 
dle ages, I am not here particularly interested: that it 
was so there can be no doubt; and it is further evident 
that such a conception of law, to whatever it may have 
been due, fitted in remarkably well with the other insti- 
tutions and with the general political conceptions of the 
feudal time. Such customary laws as these, declared by 
inquest or by Cotmcil, hardly ever ostensibly altered^ 
with no assignable beginning, must almost of neces- 
sity in process of time acquire a character of invio- 
lability; and whether this inviolability be the result or 
the cause of the preservation of these customs, the 
feeling has somehow come into existence that there is 

Ueaks. JUiw Olid PoUlieff w fA« JftcUZt ^^ii, II. 44^ 
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THE HIGH COURT OF PARLIAMENT 

a law fundamental and unalterable, and rights derived 
from it indefeasible and inalienable. The content of 
that law may not be definite, — in England it was al- 
ways farfrom definite, — but the idea has lodged itself in 
men*s minds as a formative principle, and once lodged 
it colours everything; 

Furthermore, the rights guaranteed under these laws 
may be mainly the rights of a dass. In feudal times 
thqr were almost exclusively so. But as time goes on, 
the basis of the state broadens. New classes *' become of 
th^[nright worthy,** — at the least, they become worthy 
to grant a share of the taxes. Through a process that is 
obscure in the extreme, but a process in which the de* 
cline of chivalry, the growth of the new learning, the 
increasing size of the known world, with the conse- 
quent shaking up of economic and social conditions, 
must have played a great part, there emerges finally 
an England where the loyalty to dass has broadened 
out into a feeling of nationality, a solidarity to which 
the word '^national** can properly be applied in describ- 
ing its common institutions and ideas. In this process 
^of development, the idea of the traditional law is never 
lost At first it may be the privileges of the few that 
are treasured as inalienable and fundamental, but even 
these ^'liberties,** though they may at first be actually 
licenses to oppress the mass of the people, are in a 
future time to prove the greatest inheritance of the 
nation. For these liberties are rights, and rights imply 
an immunity from arbitrary authority of which the 
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THE FUNDAMENTAL LAW 

nation may avail itself when it has come into bdng. 
They carry with them the ideaof government under law 
instead of limitless discretion, — ''franchises," they are 
often caUed, and the word shows how negative was 
their early character and how narrow and exceptional 
they may have been in their origin.^ But fix>m such 
humble beginnings we may trace the great, if indefinite, / 
body of rights which became the pride and boast of Sir : 
John Fortescue and Sir Thomas Smith* The idea of a 
fundamental law in the sharpness of outline that it at- 
tained by the sixteenth century, of course we may not 
expect in mediaeval times, but that it existed as a con- 
trolling force is proved, for example, by such instances 
as have already been several times noted, — of William 
the Conqueror's professing to restore Edward's laws, 
or Henry I*s promising to put away **onmes malas 
consuetudines,*** or Stephen's engaging to concede "all 
the good laws and good customs'* of the time of Ed- 
ward the Confessor.' 

^No word better iUustimtes the change horn feudalism to **iiatioiiallsiii** — If 
I may use such an expressioo— than this word framekm. **What a word It 
that franchise ? The lord may tax his villain high or low. bat It is against the 
franchises of the land, for freemen to be taxed* but bj their consent In par* 
liament Franchise is a French word, and In Latin it is Ubertas.** Coke fai 
debate on the supply hi 1687 (Pari HiH.. toI. IL p. 2St). Coke*s ignoring the 
difference between feudal times and hto own is here brought out In character- 
istic style. The passage is InstnictiTe in showing how in the seventeenth ccd- 
tury men tried to fit feudal words to the facts of nationality. For cKamplct of 
these liberties, see MadoK, £«JUg««r, dL ad. 
sStubbs, StiUd Ckwri$n^ p. 100. 

* Ifnd.^ p. 119. Twysden mentions the various expressloas used In early timeslbr 
these ftmdamental rights,— anligiKir UUrtain rtgnU r§eiumjmdkmm lirros, 
t$x itrra$^ jut nyiit, lafran^it§ d$ la <«rf«, /# drotl liii royolms, th§ law o/th$ 
kmdt etc.,— ** by all which various appellations are meant nothing else but those 
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Among the documents of feudal times Magna 
Charta, of course, stands pieSminent. Whatever be the 
tnic character of that great document, whether it be 
really statute, treaty, private compact, ot declaration 
of rights,^ it is strictly true, as Stubbs says, that **the 
whole of the Constitutional History of England is a 
commentary on tfab charter/' The view maintained 
here is that Magna Charta is in the main a promise on 
the part of the King, in the usual form of a royal grant, 
that in future the customary privil^^ franchises, and 
fiberties of the barons shall not be infringed as they 
had been in the past The '^liberties'* it protects are not 
quite an pri vilqres of the barons, but the great prepon- 
derance of these over all others shows that the charter 
is a dass document, the product of a period when as 
yet there are cHiIy two classes in the state strong enough 
to get their ^'rights'* recognized, — the clergy and the 
Mbility.' The claims arise mainly out of feudal oondi- 
tioDs, the abuses are chiefly abuses of feudal customs, 

fa wi B BW c i the tatjccthath ercr eiOojed m Us owne right, pettcynliif dthcr 
to Ut pcnoB or fait goods; and the giowad that hee doth lo if, that thcgr ue 
lOovcd hfaD faf tiie law of the land, which the king akMie can not at his owns 
^siter. and thcf cft )ie can not take them from hhn, they heciBg as aandent 
M the Idngdorae ttsdfe* whkh tiie king Is to pffotect 

"It Is maajrfest these * liberties, ftanchlies,* etc., are something did precede 
IhoK writen or statutes whidi mention them, and were a rule or square to 
JBdgeand coodemne what is in them compkyned pf." O c9fmm $m i €fSmghmd 
(Cnaden SodetyX p. 82. See Gndst, C. 17.. voL 1. p. «50. 
^The TBiloos views are summarised In McKechnle, Ifa^na Gsrta, pp. US-f • 
Sddea eouldeffcd It a *«statnte.** Works, voL lit coL IMS. For most points 
iwshed hi thtodlscuiskm of Magna Charta. see Petlt-l)ntalllls,ftudtiiBy> 
pfm$Htmiy to SfvUeV ComtiUmihmd Hidorf. toL I. di. xtt. 
*Mel Okwuru, p. 9M. 
*See Uie sommaiy fai Pctlt'Dutalllls. Of. eit. p. 1S8 et seq. 
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THE FUNDAMENTAL LAW 

the remedy is a typically feudal remedy.^ Why, then, 
its great importance ? Simply in this, that in it was em- 
bodied the principle of a fundamental law, a law with 
a penalty attached; and embodied in a more concrete ^ 
and a more memorable form, if I may so say, than ever 
before, — a form that stuck in men*s minds, that oc- 
curred to them as a concrete precedent when the same 
rights were infringed again, or as a powerful analogy 
when other rights of a similar character were violated. 
As Professor Grcorge B. Adams, whom I have fol- 
lowed here, says, in referring to the principle of a fun- 
damental law binding even an unwilling king: *'It 
was the work of Magna Carta to transfer this prin- 
ciple from tlie feudal to the modem state, and • • • in 
this fact we have the explanation of the influence and 
significance of the Great Charter in English history.**' 
Again the same author says: ''It was not Magna 
Carta, but the circumstances of the future which gave 
to the fact that there was a body of law above the king 
creative power in English history. Magna Carta em- 
phasized the &ct and made the suggestion of the right 
of enforcement, in a way never to be foigotten, but 
this was all it did. Nor did feudal law furnish, except in 
a few particulars and these much transformed, the body 
of law by which the king was bound. The great woric 
of Magna Carta was not done by its specific provisions; 

^The Cburter ** was dimwn up Ibr the bftfooage and not for the natfcm m a 
whole.** Pettt-Dutaillis. ap. ok.p. 134^ It was "essentSalljra document of fendal 
UwrihUL. p. 14a 
*Amsrieam HUtarieal JZmtie» toL xIH. p. 9ST. 
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the secret of its influence is to be found in its under- 
lying idea,**^ It is one of the purposes of the brilliant 
artide from which these quotations are taken to show 
that this idea of fundamental law, from which alone 
Magna Charta derived its inmiense importancct was 

fXthe one formative idea in the English constitution 
whose development created the limited moiuurchy ; that 

^ eren Parliament itself, in its unintended development 
firom the King*s Council into the representative law* 
. making organ of the state, is significant largely because 
in time it became the guardian of this great idea,' Thus 
it is not the circumstances surrounding its origin, but 
the '^circumstances of the future;** not its true inter- 
^pretation, but the glosses made on it by after genera- 
tions that have given Magiut Charta its place. 

That wonderfiil and to us more cmt less mysterious 
change in England from a series of feudal ranks to an 
organic nation, which was complete in the reign of 
Elizabeth, made the feudal r^me incomprehensible.' 
For whatever may be true socially, there is a wide gulf 
between a political society of ranks and classes, each 
acting and voting for itself, and a commonwealth as 
described by Sir Thomas Smith in the reign of Eliza- 

'^Awu J5RA Jt^, ToL ziiL p. 0Sk note UH 
•iMi.,|i.SSl 

•It li true UmI Ralelgli, in tiie dialogne, Tk$ Prm^ativm p/ Pmrlkmimi$, 
malwt the Counsellor of State fpedc ofttie ** Beginning ofthe Great Chuter, 
wUch had tint an obscore Arth ftoni Uforpatlon. and was secondljfbelcred 
and ahewed to the World by Rebellion** (l^arMra Jlife., toL ▼. p. IM. ed. of 
ITiSX but In the Aalogne there Is no erldenee that Raleigh had anjr oone^ 
tlon of the feudal character of the document See Flhner*s Pofnardte (cd. bgr 
MnriejrX p. 04 
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beth» — ''a society or common doing of a multitude 
of free men collected together and umted by com- 
mon accord and covenauntes among themselves, for 
the conservation of themselves as well in peace as in 
warre.*** 

The great principle of Magna Charta was as impor* 
tant to the men of the seventeenth century in tiidr 
constitutional struggles as it had been to the barons 
in 1215, and that principle was in essence unchanged, 
but the feudal setting was totally misunderstood. With 
the inevitable habit of reading later ideas into earlier 
institutions, they assumed that the circumstances sur- 
rounding the enunciating of the principle must have 
been the same in 1215 as they would be three centu- 
ries later, and so, to take the most notable example, 
the judicium parium becomes trial by jury. In short, 
the nation has at last come into existence, and the 
document which is strictly feudal is now interpreted 
in a new and a *' national** sense. The baronial rights 
originally protected by the provisions of the charter 
have now become the rights pf the ^'multitude of finee 
men.** But the principle is the same. There is a funda- 
mental law which binds a king and beyond which he , 
may not go. The principle has perdsted through all 
changes. And Magna Charta is mainly important his- 
torically because men from feudal times onward cen- 
tred their thought and their feeling on it, though in 
time they lost the comprehension of its details; and 

1 2k RBfMSea AtigUmtm, bk. L di. s. 
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because they felt for it the reverence that arose fix>m 
the sacredness of the principle it preserved^ — a rever- 
ence that men usually cannot fed for an abstract idea 
in itself, but find it necessary to concentrate upon some 
concrete statement or document. ^ There is scarcely 
one great principle of the English constituticm of the 
present day, or indeed of any constitution of any day, 
calculated to secure national liberties, or otherwise to 
win the esteem of mankind, which has not been read 
by conmientators into the provisions of Magna Carta.*"^ 
What we mainly need, as Professor Vinogradoff says, 
is a history of the influence of the document' 

The importance of the principle contiuned in Magna 
Charta, and the difficulty of maintaining it, are both 
shown by the necessity for a reissue so soon as 1216, 
and the firequency of the reissues and confirmations 
thereafter.' Coke ^lumerates thirty-two of these in 
separate acts of Parliament The significance of the 
underlying principle of Magna Charta, in contrast with 



>McKediiile» p. IM. See also the nme, pp. 14T, 157. IMl 
•Low QmarUr^ Rsmm. voL nd. p. 957 : McKechnle. p. Ii7| Jenks, fai Ind^ 
pemdmilU9kmtar 190ft» Tk$ iffCA of Mt^ma CarUu I em nnebletD go to the 
length the anthor does theie hi ceUing Coke the ** hiTenior ** of Magna Chatta. 
The change ftoni the feudal interpictatkm to the national one was gradnai. 
and Coke was bjr no means the first man to adopt the national hiteipffetaftkin. 
Even belbie H had taken on this new Idea* Magna Chaita stood oot as an 
cxceptkNial and a ** ftmdamental** document, as is evidenced hf the fkeqneaft 
tdssoes and the nnmeronsiefeiences made to It Cf., for cxamptetA Bdw. IIL« 
cap. Is. A more moderate aoooont* erring. If at all, on the other slde» Is to be 
found In Holdsworth, iH S. L., voL fl. pp. 168, 1«9. 
*Onthls, see McKechnJe, p. 164 et seq. For a ▼alnable account of the reissues, 
see also Bdnont, Ckartmt Introd., p. zxvl et seq.i Coke, indlnti^ Praenwi 
I Ma^mm Cftorlo, p. 376 et seq., pauim; Blaekstone, Onali Ckm r i w* 
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the specific provisions, is brought out more clearly by 
the importance of those provisions of the original char- 
ter which are entirely omitted in the reissues. The most 
noteworthy, of course, is the chapter which forbids the 
King to levy an aid without the consent of the com- 
mune concilium. This provision, in our eyes so impor- 
tant, does not appear in the first reissue in 1216, nor in 
the final form of the charter in 1225, and the principle 
of it was not successfully established until the great 
confirmation of 1207. 

Among the confirmations of the Charter, that in 
1868 is especially noteworthy. In the Parliament of 
that year it was ''assented and accorded. That the 
Great Charter and the Charter of the Forest be holden 
and kept in all points; and if any Statute be made 
to the contrary, that shall be holden for none.**^ The 
meaning of these words seems dear. There is little 
doubt that when they were used, the intention of the 
men who drew them up was, exactly as stated, that 
thereafter Magna Charta should in its entirety be con- 
sidered as nothing else than a fixed and unalterable 
law. Such an idea is to be expected at that time. It was 
only the habit of legislation, acquired later, and the om- 
sequent actual sovereignty of Parliament which arose '/ 

>'*Eflt«ssento et accordc qe la Grande Chartre et la Chartre de la Foreite 
floient tenes et gardes eo Urns points; et si nul estatut solt foitaoontraife soifc 
tenes par nuL** 49 Edw. III^ cap. L The great confirmation of 85 Edward I 
(5. /{., ToL L p. 19S)bad already declared ^oid aU contraryyv^MMalt In Mm% 
to be made. TUs maj possibly Include a statute, for, as we shall see, the wofd 
judgmntni In those dajrs had a ^ery IncluslTe meaning. Ptynne seems to In- 
clude a royal ordinance within the term. FmndamMUal UUrtiu^ vol I. p. 9QL 
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in the seventeenth century, that altered men's ways 
of looking at this. The old idea kept cropping out again 
and agun. Even when parliamentary sovereignty was 
attained. Parliaments are found every now and then 
u^ng language inconsistent with its necessary corollary, 
the principle that no Parliament is bound by the acts 
of a prior Parliament. When the Parhament in 1706 
passed the Act of Union with Scotland, they meant that 
it should be permanent and unchangeable if words ever 
mean what they seem to mean. This has been disre- 
garded, of course, as was inevitable under the modem 
principle of parliamentary sovereignty when fully real- 
ized, but the fiict that the men of 1706 used such 
language shows that even then at times Parliaments 
could &11 back into the old manner of thinking. 

The most striking instance of the exerdse of par- 
liamentary sovereignty is that of the Septennial Act 
in 1716, but surely the Parliament men of 1694 really 
meant what they said when they declared ''That 
within three Years at the forthest, from and after the 
dissolution of this present Parliament, and so from time 
to time forever hereaft;er, within three Years at the for- 
thest, from and after the Determination of every other 
Pariiament, legal Writs under the Great Seal shall be 
issued by Directions of Your Majesties, Your Heirs and 
Successors, for calling, assembling and holding another 
new Parliament**^ 

Before the civil wars of the seventeenth century and 

>• and T Wm. and Mwf* cmj^ tt. 
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THE FUNDAMENTAL LAW 

the familiarizing of tlie idea of a sovereign legislature^ 
this idea of a fundamental law was normal and usuaL 
This is not to say that Parliament never made innova- 
tions» nor is it to say even that enactments of Farlia* 
ments that contravened the principles of Magna Charta 
were never enforced. In a country such as England, 
where there is no formal distinction between a constitu- 
ent law and ordinary legislation* it is hard to draw a line 
between these two kinds of law. If a constituent law ever 
existed in England it must be looked for mainly in the / 
attitude of men toward the law, or» better, in the rules / 
applied by judges in cases arising under the law. The 
fundamental law there maybe contained in a document, 
or documents, as in the case of Magna Charta, but the 
validity of that law is not due to the form of the doc- 
ument or documents, but rather to the character of the 
principles. There is nothing in the documents them- 
selves that claims superior respect over ordinary legis- 
lation; the documents purport to be only legislative acts 
of the ordinary character, if they be lej^lative at alL 
To look, then, in a country which has never permanently 
codified its constituent law, and in an age when such 
codification was as yet thought of by few or none, would 
be futile, if we were looking for a formal document 
which should contain the conscious expression of a 
"constitution.** 

But if we find in such a country, at such a time, that 
judges recognize certain rules, or to put it concretely 
some clauses of Magna Charta, as permanent and un- ^ 
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changeable, and avoid acts derogatory of them in the 
most palpable manner, whether by a thin fiction or 
otherwise, without arousing public opposition; if we 
find that legal commentators of accepted authority 
treat such derogatory acts as *'infSunous** or even as 
void; then it seems safe to conclude that there b in 
existence there, as an active living legal principle, the 
conception of a law superior in authority to the every* 
day enactments of a lawmaking body. When in addi- 
tion it b borne in mind that in the England of that 
time. Parliament had not, as Seeley says, yet become 
an ^organ of the commonwealth** in a very real sense; 
that its lawmaking was timid and sporadic; that it had 
little or no control over the frequency or infrequency 
of its sessions or over their duration; that it was only 
imperfectly representative in character, and that the 
actual lawmaking of the time was in great part ef- 
fected outside its walls, — with such considerations in 
mind, the fiulure to find any written ** constitution** 
will not blind us to the &ct that even without it there 
b a profound difference between the theory and the 
practice in matters involving a ''fundamental law** of 
the men of those times, and the doctrines and rules gen* 
erally accepted in England to-day, when the principle 
of parliamentary omnipotence b a real and a practical 
force strong enough to reach the highest as wdl as the 
lowest, and inclusive enough to extend to matters no 
matter how minute. 
If in the sixteenth century an act were passed con* 



Digitized by 



Google 



THE FUNDAIIENTAL LAW 

tiaiy to the prindples of Magna Charta, such an act 
might remain for a considerable time on the statute- 
book, and in all probability in most cases men would 
not dare openly to disobey it with impunity; but it is 
nevertheless true that they looked upon such an act. 
and judges acted with reference to it, in a way totally 
different from the disapproval that would be felt to-day 
if Parliament should pass an act which m«i felt would 
be harmful in operation or wrong in principle. If Par- 
liament to-day should abolish trial by jury, the results 
may be imagined, but it is safe to say that no court 
would refuse to recognize the act as law. They would 
neither declare it void, nor interpret it in a sense pal- 
pably unintended by its makers, nor avoid it by a fic- 
tion. If its meaning was perfectly dear they would am- 
ply enforce it. I venture to believe that in the sixteenth 
century the case would have been whoUy different 
There was then, in a sense that has lost its vividness y 
with the growth of Parliament's power, a true funds- yj 
mental law. The general prindple was more important 
than its specific content. Men may not always have 
been dear as to what particular rights or liberties were 
guaranteed by the fundamental law, but as to the ex- ^ 
istence of such a law there was no doubt, and any act 
that violated it was in a true sense fdt to be no law.^ 

> ''Tlie UwB,** MTB Uic Spedter of Uic House of CcmuiMMis In ie04k «• wImtc^ 
tbe ark of tbit goreranient hath erer been steered* are of three klndtt tlie 
Itt the Common Lew, grounded or dmwn from the Lew of God, the Lew 
of Reason, and the Law of Nature, not mutable« the 9d, the poaitlTe Law, 
founded, changed, and altered bjr and through the occasions and pottdct of 
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Coke seldom states flatly that particular acts are not 
binding. Such a statement would hardly have been 
politic, but, to say the least, he habitually displays a 
feeling toward them as a lawyer that no judge of to- 
day would be tempted to express.' 

£ven Bacon agrees with Coke that Magna Charta 
is unalterable. In his Brief Di9C0urse upon the Commie- 
sum of Bridewell he says: ** In the said great Charter 
of £ngland, in the last chapter, amongst other things 
the King granteth for him and hb heirs, that neither 
he nor his heirs shall procure to do anything whereby 

tfasics; the 3d, Ciutoins and Uiafef. pfactited and allowed with Vtmt*9 appi^ 
batioii, witbont known beginning*.** Pari HkL. toL L p. lOM. While this 
daisBkatlon should be objected to» R is faiterettiiv to note Uie ahaip m 
he makes between the conunon law and statute; ool/ the second of which ma/ 
be changed. See an eipression of the same Idea b/ James I lo 1007 In do- 
sdibfaig the kws of ScoUand. Pori Hi$L^ voL L |k 1111. 
^Tbe statute of Heniy VII. allowing justices to hear and detennlna alleged 
bffcaches of the statute law without presentment or rerdlct was his partknlar 
air«rrion. 11 Heniy VI U cap. Ifi. ••The Justices of Assise In thdr SessloM* 
and the Justices of Peace In eveij County, upon Information for the King, 
shall have Authority to hear and determine all OiFences and Contempts (sav> 
lug Treason, Murder, or Felony) committed by any Pierson against the Ef* 
feet of any Statute made, and not repealed.** This statute was repealed hi 
the first year of Henry VIII (1 Henry Vim cap. tL). For Coke*s opinloo of 
tUs ••ui^ust and ii^urious Act** of Henry VII, see 9 /«#<., 51 « 4 Im&L^ 41. The 
qnestkm of the interpretation of the confirmation of Magna Cbaita In the year 
I960, quoted above, illustrates Coke*s attitude. In r^ard to the so-called Sti^ 
> tnteiVoToycrffoa Rtgu{Vt Edw. lU st 1, cap. «vLX wgMdfaig f orfe i t ur e to the 
King of fekms* hmds and goods. Coke saldi "If any Statute be made to tha 
contrary of Magna Charta, it shall be holden for none. And therefore If JVa^ 
rogoHpa RspU^ tmnol? E, f cap, uUima^ be contrary thereunto, It is repealed 
as to the Wast**3 InH., HI i see also 9 /nK., 37. Of course the oonfirmaUoo 
of 139B had occurred in the meantime, and notwithstanding It there was much 
difference of opinion on this particular point («. ^. see Jenkins's CmimHrn^ p. t» 
and the references there cited. Judge Jenkins himself beUeved that Magna 
Chaita should stand only on points not altered by acts prior to 19SB)k 
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the liberties in the said Charter contained shall be in- 
fringed or broken; and if anything be procured or done 
by any person contrary to the premises it shall be had 
of no force or effect** He then cites some of the confir- 
mations and adds : '' It is assented and accorded that the 
great Charter of England and the Charter of the For- 
ests shall be kept in all points, and if any statute be 
made to the contrary that shall be holden for none.**^ 

Prynne quotes with approval Coke's views of Magna 
Charta expressed in the preface to hb Second IndU 
tute as "a dear resolution* that the Principal Liberties^ 
Customs, Laws, contained in these ^mf Charters^ and 
ratified by them, are both fundamental, perpetual, 
& unalterable.*** 

Along the same lines Prynne argues in his Sover^ 
eigne Power of ParKamenti and Kingdoms — a work 
that was printed by the order of the Commons in 1648 
— against the King's right to withhold his assent to 
a bill that has passed the Houses of Parliament, '*be- 
cause it is point-blanke against the very letter ot Magna 
Charta (the ancient fimdamentall Law of the Realnit 
confirmed in at least 60 Parliaments) ch. 29. We shall 
deny, we shall deferre (both in the future tense) 
TO NO MAN (much Icssc to the whole Parliament and 
Kingdome, in denying or deferring to passe such neces- 
sary publike Bills) Justice or Right, A kw which in 

^BatofiCM ITorXw (edited hf Spedding, EUii,aiid Heatli. BortomlSdl). n)L zv. 
p. 16. Mr. Heatb thinks Uiit was writtcolo or before the jearl58r, and ocNi* 
siders it a geaiiine woHc of Baooo. 

'AiuiaiiMMta; JLi5iHiM.pt L p. 11 (shoald be 10> 
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termmii takes deane away the King*s pretended abso- 
lute negative Voyce to these Bills we now dispute oV^ 
The importance of the doctrine is manifest, when to 
bolster up the parliamentary party such sophistry as 
this can be gravely endorsed by the House of Com- 
mons. Such a statement serves also to show the influ- 
ence of this principle upon the civil wars of the seven* 
teenth century and its value in helping to explain them. 
But it is not in Magna Charta alone that we must 
look for the fundamental law. Evidences of its con- 
trolling influence are frequent elsewhere, both in un- 
y official writings and public documents. In Bracton*s 
day, it is clear that there b a body of law that the 
King cannot alter, or to put it another way, that there 
is in the state no ''sovereign*' freed from all obliga- 
tions, whose will is law. It is true, there may have been 
no definite machinery in existence to punish a king 
who refused to recognize this fundamental principle, 
but nevertheless such action on hb part outraged the 
feelings of the men of his day. He was acting lawlessly.* 
In the troubled reign of Henry III, men felt that 
they were oppressed, but they express no desire for 
things revolutionary, nor even for new law. A sufficient 
remedy exists in the old law, and they ask only for a 
restatement and a better observance of it* 

> AnMbaimtel MiffiM, ptft fl. p. TC 

>Fri1odi Slid Haitland. A iff. JL, V€L L pp. 181^ See Note A at tlM cad oT 

* TUs appcert In the fblkmlag cxtncU fttHD a long poUtlcal long 

•Iter the battle oT Lewes* and setting forth the principles of the barons la 
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THE FUNDAMENTAL LAW 
In the next reign the doctrine of a fundamental law 

their ftn^sgle with the King. It is printed in Wright's PolUkaiSat^^Si^ 

[aiMl(CundenSodetj> 

** Igitur cTinmnnitas regni consuktor t 
£t quid nniTerritas sentiat sdator, 
Cui ieges proprise mailmr sunt noCae. 
Nee cuncti proWndae sic sunt idiolM^ 
Quin sdant plus cactcris rcgni sul motcSt 
Quos idinquunt posteris hii qui sunt prioies. 
Qui r^untur Icgibus magis ipeas sdnnt; 
Quorum sunt in ttsibus plus periti Aunt t ' 
£t quia res agitur sua* plus curahunt* 
£t quo pax adquiritur sibi procnrabunt** (pp» 110^ IIL) 

**Nam rex omnia regitur Icgibus qnas l^giti 
Rex SaUl repeOitur, quial^ges ftcgiti 
£t punitus legitur David mox nt ^git 
Contra legem ; igitur hinc sciat qui Iqfi^ 
Quod non potest regere qui non serrat legemt 
Nee hunc debent facere ad quos spectat v^gem. 
O Edwardel fieri vis rex» sine Itgtt 
Vere forent miseri recti tali regel 
Nam quid lege rectius qua cuncta reguntnr* 
Et quid Jure Tcrius quo res Asoemuntnr? . 
Si jBpgnum desideras, leges Tenerarei 
Vias dabit asperas l^ges impqgnaic^ 
Asperas ct invias quae te non perdncentt 
L^pes si custodias ut lucema hBcent" (pp^ M| M.) 

** Praemio praeferimus uniTcrritaten t 
Legem quoque didmus regis Agnitateai 
Rcgere« nam credimus esse legem I 
Sine qua ooncludimus doTiare ducei 
Lex qua mundus regitur atque regi 
Ignea describitur« quod sensus ptoftmdi 
Continct mysterinm, lucet« urit, caletf 
Lucens vetat derinm, contra IHgos valet 
Puigat et indnerat quaedam, duia molllt» 
£t quod cnidum ftierat ignis coqaltt toOlk 
Torporem, ct alia multa ftidt boon. 
SancU lex similia p*rat (?) legi dona.** (p. IIA.) 

Onecannothelp thinking that the writer of this must havebeeni 
certain passages of Bracton*s treatise, whidi had been completed afew ycais 
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is stated with the greatest deamcss by Fleta.^ The 
articles drawn up against Richard II also set forth 
the doctrine in many places. It b chaiged that the 
King, **not willing to keep or protect the just laws 
and customs of his kingdom, but according to his arbi- 
trary will to do whatsoever should occur to his de- 
sires; sometimes, and very often, whea the laws of 
his kingdom have been expounded and declared to 
him by the judges and others c^ his council, and that 
they have desired that he would do justice according 
to those laws, hath expressly, and with an angry and 
haughty countenance, said, *that his laws were in his 
mouth;* and sometimes, *that they were in his breast;* 
and that 'he himself alone could make and change the 
laws of his kingdom.**' It may be said that this is 
DO assertion of a fundamental law; it b nothing but 
a statement of the principle that laws should be made 
only in Parliament By thb time, it b true, Farliam^t 

' beftwe. Ct Bracton, fcL lOt-lOtm, This remnrlnible song dso iOiistnilet the 
ibct, noted above, that kgisktioa was not the rule In the middle ages— the 
eomnmiiltaa rcgnl it to be ooosnlted became it knows what the cnstoms aie^ 
**qiioa ic&Mpiunt posteris hii qid sunt jnTiores.** It is not to malie new kw, 
^ ** P^ovm antem non debet Rex in Regno sno habcie. quo minus praeoepla sua 
tcneantur, cum par in paiem imperium non habeat« nee superlorem habere 
debet In regno, nisi Denmet legem: Et quia per legem ftctus est Res, ^Hg^ 
nam est quod dominatio et potestas legi attribuatur, ct per Ipsum tneatnr cul 
lex honorem tribuit et potestatem.** Lib. L cap. A. 

**TemperentigiturRegespotentiamsuam per legem, quae fraenum estpCH 
tentlae, quod secundum leges TiTant, quia hoc sanzit lex humane, quod leges 
ittum ligent latorem, et alibi dignaToot ex m^Jestate regnantis est, kgfbus aHI^ 
gatum se PHndpem profiterl ; praeterea nihil tam proprium imperio quamlegW 
bos yivere, et in^us est imperio legibus submittere principatum,** etc. Db. L 
csap. 17. See also Britton, folio !• 

'Hotf. ParUYdL liL p. 419. Translated in Part HiH., voL L p. «at. 
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had acquh*ed considerable power. A statement of the 
thirteenth century that the Uw is above the King will 
mean that it is above every one, for if one might cor- 
rectly look for a ''sovereign** power in the state in 
those times, that power would probably be said to re-^ 
side in the King. A century later, it may be olgected, 
there is doubt whether we should not say that Parlia- 
ment is the real ''sovereign;** and Richard*s saying 
that "the laws are in hit mouth** is therefore only a 
denial of "parliamentary sovereignty;** it has nothing 
to do with fundamental law. If such was the real 
ground of the indictment against Richard II, it is, 
however, very hard to understand such a statement 
as the following, which occurs in the arraignment of 
the King and refers to an article in his will : " By which 
article it may evidently enough appear, tliat the said 
king did obstinately strive to maintain and defend those 
statutes and ordinances^ which are erroneous and un- 
just and repugnant to aU law andreason."*^ It is also 
charged that the King, " without any reasonable or law* 
ftd cause whatsoever, or any other process of law,*** 
"m his Parliament^ banished Archbishop Arundel, 
"against the laws of his kingdom, so by him sworn to as 
aforesaid.**' It seems clear from this that Richard*s kw- 
breaking here complained of was in part done by Act 

i**Illa SUtuU et Ordinatloiiei. qne sunt cmmla ct iniqtia ct omnljuri ct 

rationi repugnantia.** RoL ParL^ rdL IIL p. 491. 

> *' Absque Causa raikmabiliaeu legitiina quacwnque, leo alio Juris piooettv.* 

* «*Contra Leges Regni sui. per ipsum ut prefcrtur juntas.*' Md, 
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of Parliament. The ehaige is against the ''King in 
Parliament," if we may use a more modem expres- 
sion. "Statuta** as well as ''ordinationes** — if there be 
yet any essential difference between them^ — may be 
«*omni juri repugnantia.** 

It is to be noted also that the case of Archbishop 
Arundel was tried in Parliament, and though, as we 
shall see later, judgements of Parliament cannot in early 
times be distinguished from acts, but were proceedings 
fully as solemn and authoritative as statutes, yet the 
dedsion in this case was declared by the men of a sub- 
sequent Parliament to be ''without lawful cause** and 
against the laws of the realm. The language in which 
Mr. Figgis so accurately describes the period following 
the Wars of the Roses is, except for a phrase or two,*^ *^ 
equally applicable here, and its aptness b my apology 
for quoting it at length: "Nor is it of the statute law 
that men are thinking; but of the Common Law, which, 
though containing much that may have originally been 
directly enacted, yet possesses that mysterious sanctity 
of prescripticm which no legislator can bestow. The 
Conmion Law b pictured invested with a halo of dig- 
y nity, peculiar to the embodiment of the deepest prin- 
/ ciples and to the highest expression of human reason 
and of the law of nature implanted by God in the heart 
of man. As yet men are not dear that an Act of Parlia- 
ment can do more than declare the Common Law. It 
b the Common Law which men set up as the object of 

sPor Ow dlrtinctloQ iM jMil» p. SIS ct leq. 
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worship. They regard it as the ssrmbol of ordered life and - 
disciplined activities, which are to replace the licence 
and violence of the evil times now passed away. Instead 
of local custom or special privilege one system shall be 
common to alL Instead of the caprice of the moment, 
or the changing principles of competing dynastic poli- 
cies, or the pleasure of some great noble, or the cun- 
ning of a usurper, there shall rule in England a system, 
older than Kings and Parliaments, of immemorial ma* 
jesty and almost Divine authority. 'Law is the breath 
of God; her voice the harmony of the world.' And the 
Common Law is the perfect ideal of law; for it is na- 
tural reason developed and expounded by the coUec-^ 
tive wisdom of many generations. By it kings reign 
and princes decree judgement. By it are fixed the rela- 
tions of the estates of the realm, and the fundamental 
laws of the constitution. Based on long usage and almost 
supernatural iirisdom its authority is above rather than 
below that of Acts of Parliament or Royal ordinances, 
.5irhich owe their fleeting existence to the caprice of the 
King or the pleasure of councillors, which have a merely 
material sanction and may be repealed at any moment**^ 
Though historians may have accepted such prindples 
as historically true, they have frequently not applied 
them in specific cases, and have often spoken as though 
parliaments were practically as free in the thirteenUi 
or fourteenth century to enact new laws as they are 
to-day. In the fifteenth, sixteenth, or even the seven- 
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teenth cratiuy, there is reason to believe that English* 

men — if their own words can be trusted — had not yet 

reached this modem point of view. L^;islatiire and 

I Parliament were not for them» as they are for iis> prac* 

"" ticaUy convertible terms. 

It is hardly necessary to refer to Fortescue^s famous 
distinction between Dmunium Regale and Dominium 
PaKticum et Regale^ which, along with the celebrated 
extract from Bracton, mentioned above» were quoted 
against the King by all parliamentary writers through- 
out the Stuart period.^ 

It requires conflict, even civil war, to bring out the 
strongest expressions of the principle of the supremacy 
of the law. There were practically no such struggles 
under the Tudor sovereigns, and the statements are 
fiewer, but the doctrine was the same. The excellent 
old dialogue of the Doctor and Student, written early 
in the sixteenth century, declares that the sixth and 
' last of the grounds of the law of England "standeth 
in divers statutes • • • in such cases where the law of 
reason, the law of God, customs, maxims, ne other 
grounds of the law seemed not to be sufficient to pun* 
bh evil men and to reward good men.*** 

Sir Thomas More asserted the same principle in his 
own defence;' Manwood, in his treatise on the forest 

^Jk LemdJhma^ cap. szxIt., cap. Ix.; OmmwaMiC§ cf BngUmd^ dit. L-ill. 

*I>teloKiieI.«ckil. 

'When aakcd why judgement thcmid not be given agaimt him« be gave at 

one feaaoB that tbe bidictment was foanded on a statute ^'oontrarye both 

to tbe Lawes and Statute of this Land, yete unrepealed, as they might erW 
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laws, written in the reign of Elizabeth^ quoted with 
approval the dictum that the King ought to be under 
God and the Law *^ because the kw doth make him a 
King-*** "Wherefore,- says Hooker, "to define and de- 
termine, even of the Church's affairs by way of assent 
and approbation, as kws are defined in that right of 
power, which doth give them the force of kws; thus to 
define of our own Church's regiment, the Parliament 
of England hath competent authority.*** 

"New laws,** says Lord Bacon, "are like the apothe- 
caries* drugs : though they remedy the disease, yet, they 
trouble the body.**' Coke refers to the repeal of the <^ 
pressive act of Parliament of 11 Henry VIL, c. 8, as 
"A good caveat to Parliaments to leave all causes to 

omnia Jura 9ua jn/f^ro, 4i lihgriatst muu iUa4$a$9 and cootrmiy to that ncred 
oath which the King's Heighoes himtelfe, aod every other Christian Prince 
at theiie Coronattons icceaved." Tk$ L^% of Sir Tlwma$ Uort^ bjr William 
Roper (Cambridge.l8e6X p. L 

lEdltkm of 1615. folio 95. See also Staundefotd* PUa» o/tks Cromm: Intro^ 
ductUm to th§ lUad^; HtarD^Oot^nmuni of Bm^kmd^ 1st ed.» p. ST. 
^EcelssiaHieal Polity^ bk. viiL. Cfih$ AutMorUy of Makw^ Lawt^Tbh qnotn- 
tioo may not seem Teij conduslTe, but if it is compared with the power of 
Parliament as sUted by Blackstone or De Lolme or DIcejr. the grnt difcw 
ence between it and them will become at once apparent One reason why tlia 
Erastianisra of Hooker was so much milderthanthat of Seldenor Pkynne, and 
therefore so much less objectionable to the great mass of Englishmen, Hes In 
Hooker^s conception of the powers of Parliament To him it was not prima- 
rily a legislative body hi our sense of the term « Its power was rather a power 
to •^define** and *• determine.** "by way of assent and approbalkm." exIsUng 
Uws and customs, save when changes were Indbpensable. The quotaHoo 
here given comes from the suspected eighth book, but It sounds like Hooker. 
* Reading on th$ SiatuU of Tm, Bacon** Workt (ed. by Spedding, Ellis, and 
Heath), vol. xiv. p. 315 (Boston, 1861). ••As the common kw is more worthy 
than the sUtute kw; so the kw of nature is more worthy ttian them both.** 
Aiyument in ihs Ca$§ of ths PoHnaO. Workt (Spedding, Ellis, and Heath*s 
ed.X vol. XV. p. 90%. 
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be measured by the golden and streigfat metwand of 
the Law, and not to the ineertain and crooked cord of 
discretion.'*^ 

"Let your Lawes be looked into,** James I declared 
to his Parliament in 1607; ''for I desire not the abolish* 
ing of the Lawes, but ondy the clearing and swee^nng 
off the rust of them, and that by Parliament our Laws 
might be cleared and made knowen to all the Subjects.*** 
''Where they [the statutes] have not altered the pos- 
itive law,** says Noy, "but have only increased or de- 
creased the punishment thereof they have done great 
good ; but where th^ have altered the common law in 
substance, they have done great harm.*** 

>4 /mI.. 41. **Por an/ fbndameDU] point of the ancient oonmon kwt end 
castons of the reefan, it is a maxim In poUcjr, and a trial hf experience, that 
the alteration of an/ of them it most daogcnras « for that which hath been re> 
lined and perfected b/ all the wiacit men in farmer a n ceeiii o n of ages, and 
profcd and approved b/ continual experience to be good and profitable far 
the commonwealth, cannot withoat great hasard and danger l>e altered or 
changed. Infinite were the acmpka, toiti, and inconvenlencet that the ftatnta 
of is S. I. d^ doMf etmditHmaUbmi did hitrodncet . • . alio, what salts and 
troables arose b/ the statute of 34 Ed. S of mmtdahM^ enacted against a 
mala point of the com. law, whereb/ ensued the unlTertal trouble of the ICs 
snlijects, as it was resolved In parliament In C H. T cap. 84 Is apparent 
to an of least understending.** 4 BsporU. 7o ih$ lUaJsr. He also critldBes 
sharp!/ the Statute of WUIs, 39 and 34 H. S» and commente on the famous 
dedaratlon of the barons In the Statute of Herton, ^ ** nolumus l^ges Angllaa 
mutaie.** See also 9 InH.^ 910 (Commentar/ on West I., c. M)i*Mt Is a ocr- 
tafai and true observation, that the aUcrationof an/of thoseHaxImesof tha 
Common Law Is most dangerous.*' 
> JTm^ Jwmu^9 ITorfti, pp. Mt, 511. 

^AI)kiiogu$amdTrmai$$omihtlMm^^9», **TheCoaunoo Laweicelleth tha 
Stotnte Laws, and ma/ controle SUtutes.** Pwr th$ SacMd Lam o/th$ load; 
b/ Francis Wh/te (1059), p. M. *« For continual manners approved b/ the con- 
sent of those who use them, imIUte Law I this is matter of fact, and conslsteth 
in use and practice onl/» nor can it be created b/ charter or Parliament ** AmL, 
P.60L 
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Fundamental lawplayed its greatest part in the great / 
contest between the Parliament and the Stuarts, which / 
was in its last analysis "a struggle of the common law }f 
against the king."* Fundamental law appears at its 
very outset, in the quarrel between King James and - 
Chief Justice Coke. Up to this time the chiims of 
kingship were not inconsistent with the existence of 
the fundamental law. In an oiganic state like Tudor 
England the King was looked upon sUU as an organ of 
the commonwealth, not as its master. The laws were 
the King*s, but he mled by them and could not rule 
without them. The King needed the support of law; it 
guaranteed him against disherison, it protected him < 
against the encroachment of the Church. But the new 
learning, the break with Rome, and the b^nnings 
of sectarianism, which resulted from the other two, 
with other causes more obscure, gradually wrought a 
change. Such deep-lying causes; a king like James, vain, 
weak, bullying and pedantic, but shrewd; and a royal 
title that was not the strongest possible, — all con- 
tributed to bring about the enunciation of the doctrine 
that the King was above the law. That doctrine, which 
James had ahready stated while under the power of the 
Lords of the Congregation, now that he was really a 
King he lost no occasion to din into the ears of his sub* 
jects. It is not.wonderful that he met opposition. That 
opposition in its earlier stages centres about Coke. The 
wonderful amount of l^al knowledge thathepossessed, 

1 Maitland, ConttUuthnal IRgtwry of Emgkmd^ p. 97L 
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catalogued and uncatalpgued, the narrowness of his 
outlookt the stubbornness of hb character, which in the 
struggle with the King rises to a dignity worthy the 
name of courage, — all these, together with the neces- 
sity of finding a principle on which to ground opposi- 
tion to the King's extravagant daims, contributed in 
<Hie way or another to make Coke a marked man, and 
to raise his darling idea of a common law, fixed and 
immutable, to the dignity of a great constitutional prin- 
ciple; to make it the main base from which attacks 
were directed upon the theoiy of Divine lUght. James*s 
instinctive feeling towards lawyers was' hostile. Hb 
Majesty had observed ''that ever since hb coming to 
the crown, the popular sort of lawyers have been the 
men, that most afTrontedly in all parliaments have trod- 
den upon hb prerogative."*^ 

The fundamentallyl^galcharacterwhich was retained 
in a laige measure to the very end by the great struggle 
of the seventeenth century in England clearly appears 
in the first skirmishes. So long as King and Parliament 
woriced together, as Gardiner acutdy remarks,* no 
question had arisen to afiect the independence of the 
judges. But the Tudw times were gone, when Parlia- 
ment and Kingwere joint organs of the commonwealth. 
Plot and controversy had erected the King above the 
state and above all its other organs. Parliament was 
not yet sufiicienUy conscious of its powers to compete 

^Baeom't WMi(edited bj Moiiti«Q), vol IL ]». 4M ( Amolcui ed.^ 
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for tiiat commanding eminence, and so the negative 
check of the law was relied on alone as yet against the 
encroaching prerogative. Naturally it became the cen- 
tral principle in the strat^^ of both parties to capture 
the artillery of the law and turn it upon the forces of 
the enemy. The clause in the Act of Settlement whidi 
changes the tenure of judges^ is justly regarded as one 
of the most important parts of the Revolution settle- 
ment When the settlement of questions involving 
almost the veiy existence of the state depended up<m 
the bare decision of the King*s judges, and their own 
tenure of office upon the favour of the King, it is not 
strange that the oracles were sometimes suspected, nor * 
is it strange that judges should be beaten down and 
cowed by the superior power of the King. When the 
King could descend to personal encounter with one of 
them, ''looking and speaking fiercely with bended fist, 
offering to strike him,** because that judge "humbly 
prayed the king to haue respect to the Common Lawes 
of his land,** it is little wonder that even the inflexible 
Coke should fall ''flatt on all fower** and humbly b^ 
the King*s pardon and compassion.* 

As yet no subject could stand before the clenched 
fist of the King, but such expedients are dangerous. The 
struggle was thus early taking on the character of a 
personal breach between the King and a part of his 

iSectkmHi. 

s From a letter of Sir Rafe Botwell to Dr. MUbome, quoted bj Roland G. 

Uiher in Em^. HiH. IU9.. vdL ZTiii. pp. M»-7a 
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people, and the action of James, in heat of passion, thus 
putting aside the veiy dignity of which he was the most 
extravagant upholder, was no unimportant stage in the 
decline of respect for the kingly office which made pos* 
sible the execution of Charles. The significance of the 
episode is that such a humiliating scene should be made 
merely because the King's judge begged him to have 
respect to the Uws of the land It serves to illustrate the 
true nature of the whole conflict that follows. It b un- 
necessary to follow the details of the controversy be- 
tween the King and the Chief Justice which led to the 
\J ^ \ removal of the latter: all were based on tliis fundamental 
' antagonism between Coke's idea of a fundamental law, 
binding and protecting the King as well as his subjects, 
and the idea of the King, who **said that he was not 
defended by hb laws, but by God.**^ It will be sufficient 
to look at some of the statements brouj^t out on both 
sides by the controversy. 

The idea of a King legihus soltUus was not a new 
one to James. Long before he had laid down in no 
uncertain terms his idea of a *'firee" monarchy. In it 
the King was free of the laws, — **Dominus omnium 
bononim^ and Daminus directus totius Domirm^ the 
whole subjects being but hb vassals, and firom him hold- 

> Letter of Jolm Heicy to Uie Eari of ShKWflrarj, dated Not. 9^ im8» printed 
In Lodge*! JUmHraiions^ toL ilL p. 94a For the best and fullest account of tlie 
relations of James and Coke, see Gardiner*s Historp of England^ toL IL p. SS 
et seq., and yoL lii. pp. 1-97 ; see also Coke*s report of the Case of ProhiUtlont, 
19 UtportB^ 0S^S« Heam, (7or€niiiMiil o/Em^and^ pp. 997, 998; Homersham 
CoK, IntHiuthiu^ p. 333 and note; Hallam, ch. ▼!. See also Mr. Usher*s artkk 
labofve. 
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ing all their lands as their ouer-lord, who according to 
good seruices done vnto him, chaungeth thdr hold- 
ings from tacke to few, from ward to blanch, erecteth 
new Baronies, and vniteth old, without aduice or au- 
thoritie of either Parliament, or any other subalterin 
judiciall seate.*'^ **As likewise, although I haue said, 
a good king will frame all his actions to be according 
to the Law; yet is hee not bound thereto but of his 
good will, and for good example-giuing to his subjects. 
. . . And where he sees the lawe doubtsome or rigor- 
ous, hee may interpret or mitigate the same, lest other- 
wise Summumjus bee siimma iryuria; And therefore 
generall lawes, made publikely in Parliament, may 
upon knowen respects to the King by his authoritie 
bee mitigated, and suspended vpon causes ondy 
knowen to him.**^ The idea of a frmdamental law was 
not unknown to him, but it was a law to keep his 
people in subjection and his succession secure, nothing 
more.' In his later years he will hardly admit even 

1 Tk§ TWw Law o/fr$$ MonardkUi: W0rk$^ p. 909. 
*76mI.« p. 908. 

*** And according to these ftudaoientall Lawet abeady aOedged, we dafly 
•ee that in the Parllarocnt (which is nothing else but the head Court of the 
Kbig and his vassals) the Uwes are but cmued by his suljects, and ooelx made 
by him at their rogation, and with their aduicei For albeit the kiog nuka 
daily statutes and ordinances, eijoyning such paines thereto as hee thinkca 
meet, without any aduice of Parliament or estotes i yet it Kcs In the power at 
no Pariiament, to make any kinde of Lawe or Statute, without his Scepter be 
to it, for gluing it the force of a Uw.** TWrf., p. 909. See also James*s exphuM* 
tion of the meaning of the term ••ftmdamental Uws**used in Scotland, at 
• • ondy those Uwes whereby oonftiskm is auoyded, and their Kings descent 
mainteined, and the heritage of the successkm and Monaichle.'* ^$$ek U^ 
ParUam$nt ai WkUihaii, March, l«07i Work$. p. MO. 
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that, — "He was not defended by hb laws, but by God." 
''As for the absolute Prerogatiue of the Crowne, that 
is no Subject for the tongue of a Lawyer, nor b law- 
full to be disputed**^ In oppodtion to this theoiy,many 

-/ of the lawyers ''denied the necessity for there being 
any man or body of men above the law;*** it was "the 
golden met-wand and measure to try the causes of the 
subjects; and which protected his Majesty in safety 
and peace."' 

To James*s boast that "although we never studied 
the common law of England, yet are we hot ignorant 
of any points which belong to a king to know,'** it was 
Coke*s answer that causes concerning the life or pro- 
perty of the subject were not to be decided by natural 
reason, "but by the artificial reason and judgment of 
the law, which law is an act which requires long study 
and experience, before that a man can attain to the 
cognizance of it*** In opposition to the King and his 
claims, men set up the law itself as their sovereign by 

J ^ Divine Right, "For them law is the true sovereign, 
and they are not under the necessity of considering 
whether King or Lords or Commons or all three to- 
gether are the ultimate authority in the State.*** If, 

^Bfimk In fJU Btwt CAoflMfttr, June 90. l«Ut Wuft^^ pw 5S7. See oilier peitsoT 

thift speedii also the remarkable speech made to the Ixids and Commont on 

March 91« 1M«, YTorftt, p. M». 

SMattlaad. CbnK. JKK., p. SOQl 

*19Aiporte.«aw 

«BMoii*t ITor^ edited b/ Montagu (American ed.), voL & p. 4ML 

•Figgis. hinvM Ri^ki o/Km^ p. 99S. 

[80] 



Digitized by 



Google 



THE FUNDAMENTAL LAW 

however, the law was to be supreme, and at the same 
time a mysteiy open only to the initiated, it b clear 
that if the claim of the lawyers was to be admitted, 
the supreme authority would be then: exclusive pos- 
session.^ James*s antipathy to the lawyers was founded 
in a true instinct, as was his opposition to the Presby- * 
terians. 

As the constitutional struggle grew more intense, the / 
appeals to the fundamental law became more frequent / 
Gardiner thinks the term ''fundamental law* ori^* 
nated among the courtiers of Queen Henrietta Maria* 
and first came into general use at the time of the agi- 
tation over the second ship-money writ in 1685.* The 
ship-money writ affected the people more directly than 
any prior acts of the King of a similar nature, the dis- 
satisfaction that arose over it was more wide-spread 
and general, and the common use of the expressicm 
''fundamental law** probably dates from it. The idea d 
fundamental law, however, was, as we have seen, an 
old one, and the expression itself did not ori^pnate 
with the Queen^s courtiers. " Fundamental law,** which 
now became the common expression of a general dis- 
satisfiiction, had long been in use, at least among 
lawyers. In 1604, in the preamble to the Act of Par- 
liament authorizing commissioners to treat with the 
Scoteh commissioners concerning the Union, are men- 

iFlggli, DMm Riffki ofKim^ p. 999| Goodi, Em^Uik Jhmocr^ik Idmt. 
p. «3; MaiUuid, Cmm<. HkL tfEn^lamd, p. SOI. 
^UiaUfT^ ofBnglamd, voL TttL ppw 84^ Siw 
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tiooed the *'funcUunentall and ancient Lawes, Frivi- 
ledges and good Customes of this Kingdome.**^ In 
1607» when the question of the Union again came up 
for debate, James, in a speech to both Houses of Par- 
liament, was at great pains to point out that the Scots 
by the term ''fundamental law" referred only to the 
royal succession, ''not meaning it, as you doe, of their 
Common Law,*** thus shovdng that the expression had 
at that time, at least among English Parliament men, 
a definite and well-understood meaning. Coke, in his 
Second Institute^ finished in 1628, speaks of Magna 
Charta as an "ancient and fundamental Law.**' 

In a conference between the houses in 1628, the 
Archbishop of Canterbury, on the part of the House 
of Lords, promised "to maintun and support the fun- 
damental laws of the kingdom, and the fundamental 
Liberties of the Subject'* Sir Dudley Digges in reply 
expressed the gratification of the Commons at the 
willingness of the Lords "to midntain and support the 
fundamental laws and liberties of England.**^ 

The struggle over the Petition of Right and the 
\ question of Tonnage and Poundage did much to fa* 



U ud 9 James L, di.fi. 

* ITorlv o/ICm^ /am« /.« p. 59a *«11ieb meuiliig In the wmd ^ 

ten Lawcs, fcm shall percdne mora ftilly hereafter, when I handle the o^ 

Jectkm of the difference of Lawes I For thejr Intend therein ondy thoae Lawes 

whereby oonftislon Is auoyded, and their King's descent maintained, and the 

heritage of the succession and Monarchle. . • • Not meaning as yon doe, of 

their Common Law, for they hane none, Irat that which Is called Jos RBan.** 

•Page 51. For date of Second Institute, see Dietiomar^ o/Naiwmal JK ayr sf J ij^ 

8.T.CMb. 

^PnH. nUL. ToL tt. pp. 330, SSI. 
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miliarize men still further with the idea of fundamen* / 
tal law. For example, when the Lords would have 
added to the Petition of Right the clause saving the 
''Sovereign Power ** of the King, a storm of protest 
arose in the Commons. To acquiesce in this addition 
would be to ''acknowledge a R^gal as well as a L^pl 
Power.'** Pym recognizes clearly the sovereignty of 
the fundamental law, not only over the King, but ov^r 
Parliament as welL *' All our Petition is for the Laws 
of England^ and this Power seems to be another dis- 
tinct Power from the Power of the Law: I know how 
to add Sovereign to his Person, but not to his Power: 
And we cannot leave to him a Sovereign Power: Abo 
we never were possessed qfitJ*^ "These Laws are not 
acquainted witii Sovereign Power,** Wentworth de- 
clares. Coke's speech on this occasion is probably the 
most noteworthy of alL "I know,'* he says, "that Pre- 
rogative is part of the Law, but Sovereign Power is 
no Parliamentary word: In my opinion, it weakens 
Magna Charta^ and all our Statutes; for they are ab- 
solute without any saving of Sovereign Power: And 
shall we now add it, we shall weaken the Foundation 
of Law, and then the Building must needs &I1; take 
we heed what we yield unto. Magna Ckarta is suA / 
a Fellow f that he will have no Sooerdgn. I wonder this ^ 
Sovereign was not in Magna Charta^ or in the Con- 
firmations of it : If we grant this, by implication we give 

^RtukwariK vol L p. Mi. 
SAUL 
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a Sovereign Power above all these Laws.**^ Soon after, 
the receiving of Tonnage and Poundage without a 
grant was declared to be *'a breach of the fundamen- 
tal liberties of this kingdom.*** 

In 1641, in his argument against the Earl of Straf- 
ford, St John declared: ^In England there is the 
Common-Law, the Statutes, the Acts of Parliament, 
and Customs peculiar to certain places, differing from 
the Conmion-Law; If any question arise concerning 
either a Custom or an Act of Parliament, the Com- 
mon-Law of England^ the First, the Primitive and the 
General Law, that*s the Rule and Expositor of them; 
and of their several extents.**' 

Once seized, the idea of fundamental law became 
the groundwork of most of the political writing of the 
time. 

Prynne declares that *'the people of England have 
both ancient and Fundamental! Rights, Liberties, 
Franchises, Laws, and a Fundamental Government, 
which like the Laws of the Medes and Persians, neither 
may nor ought to be altered, or innovated upon any 
pretence, but perpetually maintained, defended, with 



1 RuAwariK vol L p. M9. The ItaBct aie not In the origlnaL 
SGwAaer* DocmiMiite, ]». 7. 

'Riiihworth, SiraJMTi Trial, p. 0OS. The greet thip-monej ceae hed elso 
bnnight out nieiiy fresh expressloiit of the old doctrine (State TWolg, voL Hi. 
p. 98Act leq.); end from that time on, references In the debates of Ftollament 
and in the documents drawn up there become so fluent that It Is needless tn 
IbUow them f^irther. See, fbr example. In the Grand Remonstrance (Gardiner, 
DoemmsmU^ p. 131), In the ordinance erecting a court to tr]r the King (Mi, 
p. 908). In the Agreement of the People {iUd.. pp. 981, 989X 
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greatest eare^ vigilancy, resolutioiit • • • it bdng no 
lesse than a transcendent crime* and High Treason by 
our Laws, fw any person or persons secretly or openly, 
to attempt the undermining or subversion of our 
fundamental laws» rights. Liberties, Government, es- 
pecially by fraud, treachery, force or armed power and 
violenceT^ Selden, in his Judicature in ParUament^ 
tries to prove that in early times judgements in Pariia- 
ment were strictly guided per l^;em terrae,'* which the 
parliament could not alter.*** 

Though the legislative activity of the Long Par- 
liament was completing the creation of the soverdgn 
legislature,' few leaders of the day saw it. Theoretically 
the sway of the fundamental law was unbroken and 
even extended. Between the meeting of the Long Par- 
liament and the death of the King, the idea seems to 
have been gradually accepted by the majority of both 
parties, though they interpreted it differently. In 1647 
the royalist Judge Jenkins wrote from his prison in the 
Tower: **The Law of this Land hath three grounds: 
First Custome, Secondly, Judiciall Records, Thirdly, 

1 Ooad Old Fmrndammial LOtmrtut, pi. L i». 97. In duqiter I of Uie tune woAl 
be leU mbout to prove that '*tlie Klngdome ftod Ffeemeii of Englaod, hovt 
tome ancient Hereditary Rights, Ubertiet, Priviledgea, Fraodiiiet. Laws and 
Customs, properly called FuNnAMENTAL; and likewise a PuNDAXBMTAtx Go^ 
nKMEMT, no wayes to be altered, undermined, sobrerted* diiectly or Indirect^, 
under pain of High TVeasoo In thoae who shall attempt Its especially by fraud* 
force, or armed power** (pt t p. 9). He also enumerates the various sUt^ 
menu by Ptoliament of the doctrine of a ftindamental law(MiL« ppw M7)» 
and gives a list of what he considers the ftmdamcntals (MIL, p. eOct seq.X 
*irofftt,vdLliLooLlCftl. 
•SeeNote B at the end of this chapter (p. 108). 
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Acts of Parliament. The two latter are but dedarations 
of the Common-Law and Custome of the Realme, 
touching Royall Government. And this Law of Royall 
Government is a Law FundamentalL**^ 

Such royalists as adhered to the doctrine did to 
mainly because they looked on it as a safiq^ard of 
the kingship. When Cromwell became Ptotector, it is 
dear from hb speeches that for him, as well, its prin- 
dpal value was as a protection from anarchy, or at least 
from extreme republicanism or the unchecked rule of 
the army. The writs of return to the Parliament, held 
under the Instrument of Government, contained the 
proviso that the persons elected **should not have power 
to alter the Government as now settled in one Single 
Person and a Parliament.*** 

In Cromwell's famous speech, provoked by this Par- 
liament's refrisal to be thus restricted, and by their 
••disowning" the Instrument, ••contrary to the very 
fundamental things, yea against the veiy root itself of 
this Establishment,** he sets forth his idea of the neces- 
sily for a frindamental law. ''It is true,** he says, ••as 
there are some things in the Establishment which are 
Fundamental, so there are others which are not, but 
are Circumstantial. . • . But some things are Funda- 
mentalsl • • • These may not be parted with; but will, 
I trust, be delivered over to Posterity, as the fruits of 
our blood and travail The Government by a single 

s Ths Wark$ o/Zud^/MHiif (164SX ]». I. 
^CrommMi ^^$9ek ofli SifUmhm' 1664^ Culylt. 
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Person and a Parliament is a Fundamental! It is the 
esse^ it is constitutive. ... In every Government there j 
must be Somewhat Fundamental, Somewhat like a / 
Magna Charta. which should be standing, be unalter- 
able. . . . That Parliaments should not make themselves 
perpetual is a Fundamental Of what assurance is a Law 
to prevent so great an evil, if it lie in the same Legis- 
lature to unlaw it again? Is such a Law like to be last- 
ing? It will be a rope of sand; it will give no security; 
for the same men may unbuild what they have built *'^ 
The Levellers on their side at times avowed the 
same opinions.' ''They assert it as Fundamental, that 
the Government of England ought to be by Laws, ? 
and not by Men,** — a phrase that had lately been nuide 
famous by Harrington' and was destined to cross the 
sea and influence the constitutional thinldng of the 
New World.* 

* Th$ LiVitkr^ ao anoojrmoiif pamphlet pabHshed In 1659 and repriated te 
the Harlma» 3ii$e$Uat^. The quotation Is from the latter (toL It. pp. Mi^ 
51«. edition of I74S)| fee abo ML. p. MO. 

3 ** Government (to define it dsjwi^ or according to antlent Phidcnoe) Is aa 
Art whereby a OtU Society of Men is instituted and presenr*d upon tht 
Foundation of common Right or Interesti or (to follow Aristotle and Ll?y) 
It is the Empire of Laws, and not of Men.** Omoim; ITorftt, p. ST. 
^ '* In the gOTemment of this commonwealth, the IcglslatiTe department shall 
never exercise the executive and jiidicial powers, or either of them i tht cb- 
ectttive shall never exercise the legifbtive and judicial powers, or either of 
them I the judicial shall never exercise the l^islative and executive powers, 
or either of them ; to the end it may be a government of laws and not of men.** 
Pt L art XXX., MagtaehuUU CtmtiUMiiom of J7S0^ Poore, CkaarUm mmdC€m- 
ttiiHiiomi, vol. t p. MO. For the influence of Harrington on the political blink- 
ing of the New World, see the article by Theodore W. Dwigfat In PoUiktd 
SeUne$ Quorf^rj^, voL it p. 1. 
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But events had moved so rapidly in England nnee 
the first session of the Long Parliament that men's 
views of the fundamental law had changed. The doc- 
trine first emphasized by those who wished to keep 
the King within a legally defined prerogative, and op- 
posed by the believers in Divine Rightt had come 
to be used by both royalists and parliamentarians to 
a great extent In the mouths of royalists, fundamen- 
i tal law meant royal government, and it was used to 
• fend off the growing pretensions of Parliament Parlia- 
ment itself, on the other hand, as yet based its opposi- 
^ tion to the King nuunly on precedent; and the rights 
' guaranteed by Magna Charta as then interpreted were 
looked on as their main protection agunst prerogative. 
Things could not stop there, however. As the contest 
became more bitter, and especially after the outbreak 
of hostilities. Parliament found itself doing acts of state 
quite unwarranted by any former or existing law. 
Drawing back was out of the question. The funda- 
mental law was a weapon that might be turned against 
themselves, now that their own acts were clearly il- 
Iqpd. The execution of the King was a demonstration 
of that which the dullest man could understand. If fun- 
j damental law could be relied on by either party, the 
* royalists had now violated it in a less startling man- 
-Uner than their opponents. But it was not the royalists 
alone that the parliamentarians found using the fun- 
damental law to their disadvantage. The extreme re- 
publicans, of whatever name, found protection against 
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the t3rranny of a Iq^iskture in the same old funda^ 
mental law. While their own views were as repugnant 
to that old law as they could well be, these men were 
acute enough to see that here was a weapon that could 
be used against the Parliament with great succesa.!/^ 
Parliament was still preserving such few forms of the 
constitution as were consistent with its own indepen- 
dent existence. It was peculiarly embairassing to have / 
its acts judged by the test of precedent and law, and ^ 
it is an indication of the hold which the old idea still 
had upon Englishmen that the appeal to that idea 
should still have been so effective. The remarkable trial 
of Lilbume, in 1649, well illustrates this point The 
popularity of Lilbume with the people, the reaction 
after the execution of the King, the evident timidity 
and almost terror displayed by the judges in that case, 
all serve to explain the acquittal of the accused; but it 
is none the less noteworthy that Lilbume depended 
almost entirely on hb rights as a subject guaranteed 
by the ancient laws, and his iteration and reiteration of 
those laws is at once irritating, amusing, and instruc- 
tive. Clarendon says that Cromwell looked upon Lil- 
burners acquittal **as a greater defeat than the loss of 
a batde would have been."^ In the same year as his 
trial, Lilbume published hb pamphlet on '*The Lq[all 
Fundamentall Liberties of the People of England Re- 
vived, Asserted, and Vindicated.** In it he asserts the 
illegality of Parliament's Acts, especially the Act for 
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continuing their own existence, and dtes Bonham*s 
Case against the theoiy of parliamentary soverrignty. 
In a pamphlet published two years earlier — '^The 
Peoples Prerogative and Priviledges, asserted and vin- 
dicated, (against all Tyranny whatsoever) By Law and 
Reason, B^ing a Collection of the Marrow and Soule 
of Magna Charta, and all the most principall Statutes 
made ever since to this present yeare, 1647. For the 
preservation of the peoples Liberties and Properties** 
— he attacks the same Act <* And for them [the Par- 
liament] forever to shelter themselves from the lash 
and stroak of justice, or forever fix>m being called to 
accompt, for all their Cheats, Robberies, and murthers, 
by getting the Kings hand to an Act to make them 
an everlasting Parliament, no more lyes in the King's 
power justly and legally to do, then to give them power 
to make us al absolute Vassals and Slaves, and to de- 
stroy all our Lawes, Libertys and propertys, and when 
they have so done, then to cut the throats of all the 
men in England besides themselves.** 
' In reality, however, while the extreme republicans 
light make use of the idea of fundamentid law on 
occasion, — especially as a protection when in danger, 
-p- there was nothing in the old law to which they could 
^appeal as a basis for their constructive programme. It 
was only the negative aspect of the fundamental law 
that they accepted, — a limitation of the powers of a 
. king or a parliament; their republicanism could find 
' no precedent in the English constitution. Lilbume 
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might talk of fundamental law at the time of his trial, 
but his real feeling is better expressed when he says: 
^^The greatest mischief of all and the oppressing bon- 
dage of England ever since the Norman yoke is a law 
called the common law.** And again: ''Magna Charta 
itself being but a beggarly thing, containing many 
marks of intolerable bondage, and the laws that have 
been made since by Parliaments in very many partic- 
ulars made our government more oppressive and in- 
tolerable.-* 

The feeling in the army was much the same way. 
Wildman gave voice to it in 1647 when he said: ''I 
thinke [that] according to the letter of the law, if the 
King will [he may] kill mee by law. Aske any lawiers 
of itt; by the letter of the present law bee may kill 
mee, and 40 more, and noe law call him to account for 
itL"« 

This double position of the republicans, while in- 
consistent, was not so inconsistent as it might seem at . 
first sight Though they rejected the common law, and / 
regarded Magna Charta as ''a beggarly thing,*' — Crom- 
well himself only insisting on « Somewhat Uke a Magna 
Charta,-* — the pretensions of a virtually non-repre- 
sentative legislature had brought home to them the 
necessity of a check for it The royalists could i^;ard^ 

^JuH Man'$ JuUffteaHon, quoted In Oarki Papmn (Cunden So(U^\ foL L 

prefiice, p. fad. 

^OarU Pap€n^ toL L |i. 40C. 

' For hit contemptuoui remarks concerning Magna Charta, quoted bj Qarco- 

don, see the //tffoiy o/lA# iZtbttfiom book XT. 
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the old fundamental law as such a cheek. That alter-* 
native was not open to the republicans. It was a 
double-edged weapon. The principles of the common 
law were as destructive of their own theories as they 
; were of parliamentary sovereignty. A check on that 
sovereignty must be founds however, and the idea of 
a fundamental law supplied it. If an ancient funda^ 
m^ital law — if Magna Charta — could curb the King 
or the Parliament, why could not a new document be 
drawn embodying their own principles and free from 
the encumbrance of the old law, which should be bind- 
ing upon and unalterable by the l^blative power! 
Such a notion received the assent of the more extreme 
republicans because it restricted Parliament; it was 
fiftvored by the more conservative, as Cromwell, be- 
cause it offered a protection against the too sudden 
and sweeping changes which the radicals were clam- 
ouring for. And so we have the trial of a new thing in 
English history, — the written constitution.^ 

> It If no put of mj pnipote to trace UiedeTdopmcnt of tiie idea of a written 

constltatloa except in ID fiur as It spears to be an outgrowth of the older idea 

of aftindamental law. No doubt the Engttih Puritans were Infloenoed bf ear- 

Ber experiments'of a Hke nature In New England. For the most complete a^ 

cmintof the history of the written constitution, seeW. RothschUd, I>irO§dtmk» 

dtrpmkrUbmm Vgrfpummpm dmr JTiiy/iidbniSfeofiiltMt TttUngen and Lelp- 

tAg. 1908. Rothschild says comparatlTely Uttle about the origin of the Idea, 

but he traces It careftiUy through all the state papers from the HtadB o/ih§ 

Propo§aU to the IlmmbU PMurn tmd Aihie$, Jelllnek glTCS a short aoeount, 

but traces the Idea back to Fortescue, A ttg§m$in$ StaatMkr§^ 9d ed., p. 4M 

et seq. See Charles Boigeaud, Tk§ JUm ofJiodsml>0moera^mN§m tmd OU 

Em^fimd; also TU CimttUuihmai ExpnhntnU of ik$ CommommM (160- 

W% by Edward Jenks. The texts of the rariftus documents are gl?en In oon- 

venioit form In Gardlnct^s l>oemm§mii ^th$ Pmritmm lUvohUhm; Amerft- 
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It would be wrong to think that the more extreme 
of the republicans were the only ones who rq;arded the 
common law as a ''mischief* The work of the Long 
Parliament could not be undone. England had seen 
practically for the first time a l^^tive assembly of the'^ 
modem type, — no longer a mere law-declaring^ but 
a ]aw-tnaking^ machine. The ''High Court of Parlia- 
ment** had not disappeared, but henceforth, as never 
before, lawmaking takes precedence of all other mat- 
ters. The great phases of the English Parliament have 
been its histoiy as a court, then as a legislature, and 
finally as a government-making organ. Parliament de- 
finitely passed out of the first of these stages at the first 
session of the Long Parliament^ 

Men*s political theories reflect the conditions about 
them. The English political thought of to-day and the 
speculation of the seventeenth century, firom which it is 
directly derived, are no exceptipn to this rule. Practical 
parliamentary omnipotence begat a theory of parlia-y 
mentary sovereignty. After the parliamentary activity 
of the years following 1640, Parliament could never fidl 
back into the place it had occupied under the Tudors 
and before, and men could never again think of it as 

can constStutions are in Poore*s CharUn mdCatutUtiihnB. The growth of tbe 
Idea of putting restrictions on the Parilamcnt may be trued In the dorfci 
Pap$n. See, for eacample, toL L, preCue, and pp. 3M, 408» 408, 40T-f, etCi 
1 This will not be misunderstood to mean that Parfiament Is not krgdy Judicial 
or legislatire to-day. It Is only a question of emphasis, of precedence. It Is one 
of the main purposes of this essay to proTO the continued calstenoe of Flulli^ 
ment*s functions as a court* and to try to explain some of Its modem duuae» 
teristics by means of them. 
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they had formerly done. The strength of precedent 
might influence legal dedsions for some time to come» 
but political philosophy henceforth strikes out in a new 
line. Milton in his zeal for the Parliament speaks of his 
opponents as ** contesting for priviIeges»customs» forms, 
and that old entanglement of iniquity, their gibber* 
ish laws, though the badge of tlieir ancient slaveiy."^ 
Later he wrocc: ''But the parliament is above all pos- 
itive law, whether civil or common, makes or unmakes 
them both.** ''For how,** he asks, "could our forefathers 
bind us to any certain form of government more than 
we can bind our posterity?**' 

The royalist writers are as much affected by the 
change as their opponents* For the future, there is 
little difference whether the writers be royalist or par- 
liamentarian, — th^ both accept the new idea oHegti- 
\lative sovereignty. For the royalists this sovereignty 
^ lies in the King alone, for their opponents in the Par- 
liament ; but both reject the idea of a supremacy of law. 
To say with Hobbes and Filmer that the King is above 
the law, or with Milton that Parliament can make or 
unmake any law whatsoever, is to deny the traditional 
doctrine. The functions of King and Parliament are 
not JUS dicerct as Coke thought, but jm dare. Judicial 
supremacy has given place to legislative sovereignty,^ 
y whether tiie sovereign be the King or the Parliament. 
Speculators on both sides would have agreed with the 

1 Tlu Timmr$ o/Kh^ md MagUlraUi (pnbUdied \W^\ 
^BHrfJToiM om J>r. Ori/UV$ Sirmon (pnblldied 16«0> 
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admirable summary of Hobbes: ** It is not wisdom, but / 
authority that makes a kw.**^ 

In a nation's history, periods of eivil war are usually 
followed by an acquiescence in strong government The 
security of the Tudors on the throne after the Wars of 
the lloses was largely due to this fact, and out of it also 
in England of the seventeenth century grew the doc- 
trine of legislative sovereignty which has had an un- 
broken history down to our time. The main source of 
the new theory was the actual exercise of legislative 
power after 1640, and the habituating of men*s minds^ 
to it in those years. Hobbes makes his philosopher in the 
dialogue ask the lawyer: '* When their new republic re- 
turned into monarchy by Oliver, who durst deny him 
money upon any pretence of J/ogTia Charta^ or of these 
other Acts of Parliament which you have cited! You 
may therefore think it good law, for all your books, that 
the King of England may at all times, that he thinks in 
his conscience it will be necessaiy for the defence of his 
people, levy as many soldiers and as much money as 
he please, and that himself is judge of the necessity.**' 
*' As for the common law contained in reports, thqr 
have no force but what the King gives them.*** Filmer*s 

> A DialoytM of ths Comuum Lam: Englkk Wark$ (MoIeswoithX vol it |i. A. 
Hobbes*t words here may be worth quoUnga UtUe more at lencpths **It If Ml 
wisdom, but authority that makes a law. Obscure also are the words ff^olrfo- 
mm. There is no reason in earthly creatures, but human reason. But I suppose 
that he [Coke] means, that the reason of a Judge, or of all the Judges together 
without the King, is that summa rollo, and the very lawt which 1 deny* be- 
cause none can make a law but he that hath the legislative power.* 
s/6Mi., p. la ^B^imotk: EngUA Worki, foL it p. tia 
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statements of this view have a more modem sound than 
those of Hobbes; his words might well have come from 
Austin himself: ''It b not the being of a Custom that 
makes it lawful^ for then all Customs* even evil Cus- 
toms, would be lawful ; but it is the Approbation of 
the supreme Power that gives a legality to the Custom ; 
where there is no Supreme Power over many Nations, 
their Customs cannot be made l^aL**^ ''There never 
was, nor ever can be any People governed without a 
Power of making Laws, and every Power of maldng 
Laws must be arbitraiy.*** Such is the doctrine of the 
modem English constitution. Now and then, since the 
days of Filmer and Hobbes, the old doctrine has 
cropped out, especially in times of stress, but such 
times have been comparatively few and £ur between.* 
From the foregoing account of the doctrine of fun- 
damental law in England, it will be seen that the law 
^declared by Parliament in the middle ages was a cus- 

^ObiirvaiitmBwpomH. Chndhu Ih Jwn BM ^ Pmck. 
^n§Anard^ of a LhUUd wr Mia$dMamard^ preface laee also pp. til, 94$^ 
»M (cdmoo oT ie80)i PoffiarvAot cb. UL Mdkiu 
* For example. In 168M, fitel« TWwte. ToL L pp. 98t. 48S. Anotho tuc^ 
wbco tlie repeal of tbe American Stamp Act was under oonaideratkm In Par- 
liament in 17M. Lord Camden, speaking of the Stamp Act taidt **In my 
opinion, my lords, tlie legislature bad no right to make this law. ThesoTereigB 
authority, the omnipotence of the legislature, my lords, is a ikvoarite doctrine, 
but there are some things they cannot do," etc. Pari HUL. toL xtL p. 108. 
Lord Chancellor Northington answertdi ** My lords, 1 seekfbr the liberty and 
oonstltntk>n ei this Kingdom no fitfther back than the Revolution i there I 
make my stand." 7Me<.,pi» 17U Camden declared also thatthe Declaratory Act 
was ^'absolutely illegal," contrary to the laws of nature, ''contrary to the 
ftmdamental laws of thU constitutkm." /6mI., p. 17& Again in 1775 Lord Cam- 
den returned to the same point in the debate on Lord Chatham's motkm to 
withdraw the troops from Boston. Pari HiH^ vol xviU. pp. 164^ 1C5. 
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tomary one. In no western country has precedent had y/ 
such complete and unbroken sway as m England. The 
first fragmentary dooms we find, Ethelbert does not 
make, but, "a iette.""^ From then till now, "the life / 
and soul of English law has ever been precedent **• Ab- ^ 
solutism has never been unchecked in England, and of 
a purely speculative basis of law there is no trace till 
times that are almost modem. The law of nature, or 
whatever that speculative basis may be called, appears 
remarkably late, and when it first appears it comes 
largely as an attempt, bom of the curiosity of the 
Renaissance, to account for a body of customary law 
which has long been in existence, and whose binding 
character is unquestioned, though its begirmings are 
lost in antiquity. Indeed, one of the striking facts to 
be noted even as late as the seventeenth century b that 
political speculation in England cannot rid itself of this / 
basis of a traditional, customary, fundamental law. Even V 
Milton and Locke were not free from it, notwithstand- • 
ing their contempt for the narrowness of the law; and 
it is a conunonplace of the history of political thought, 
how Englishmen in their actions and their thinkirig 
on political matters have been bound by precedent 
rather than by abstract theories. <'0f legalism there is 
much; of political science, none.*** Bights are <' asserted 
and maintained on the basis of ancient law and cus- 

lUebennmiuu 0%mHm dmr Jm^^hachHrn, foL L |i. SL 

^FrtttoBn^ Chrcwtk o/tk4 EmpUA ComHUuUon^p. $^ See ftbo r>lee j, JUm ^ 

IA# CmuiUuiUm. pp. IS, IS. 

s Dunning, PoUtktU J7uoris$firm Uukir io MMtuquwm, p. IM. 

[97] 



' Digitized by 



yX^oogk 



/ 



J 



THE HIGH COURT OF PARLIAMENT 

tom,"^ and for these rights^ ''a broader basts** than this 
one of customary law ^'enters into the consciousness 
of the Englbh only veiy gradually. **' ^ In all our great 
constitutional struggles,** says Frofessw Heam, ''the 
question has been invariably argued on either side as 
a question of dry law.*** 

How preponderant in the idea of fundamental law 
custom was over a priori reasoning may easily be 
^^^een ttora the whole course of English legal history. 
The author of the Doctor and Student divides the law 
of reason into the ''law of reason primary** and the 
"law of reason secondary.** The distinction between 
them b in the £eu± that "reason secondary** "is 
grounded and derived of the general law.** "And the 
law,** he goes on to say, "is so full of such secondary 
reasons derived out of general customs and maxims 
of the realm, that some men have affirmed that all 
the law of the realm b the law of reason. But that 
cannot be proved, as me seemeth. • . • And it is not 
much used in the laws of England, to reason what 
law is grounded upon the law of the first reason pri- 
mary, or on the law of reason secondary, for thqr be 
most conmionly openly known of themselves; but for 
the knowledge of the law of reason secondary b greater 
difficulty, and therefore therein dependeth much the 
manner and form of aiguments in the laws of Eng- 

1 Dunning, PoJSImoI TlborMv fnm iAUhsr to AtonU9fidmt p. 1ST. 

* 7%$ OoMrjuiMMl ofSf^fwud^ lit ed.. |i. e« Lowdl, Th§ Oavinmmi o/Bmf" 
Imd, ToL U. p. 467. 
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land*" This "law of reason secondary- seems to have * 
much in common with that "artificial reason** which 
Coke set up in such exasperating fashion against the 
pretensions of James I as a judge.^ ««Tis fix>m the 
Statute-Book, not the Bible, that we must judg of 
the Power our Kings are invested withal, and also of 
our own Obligations, and the measures of our Sub- 
jection,** said a pamphleteer of the Revolution;* and 
writers of that school could just as readily have sub- 
stituted the "law of nature** for the Bible in this state- 
ment. 

It is to be expected, of course, that this "artificial 
reason** would receive scant courtesy from writers like 
Hobbes, who had accepted the new theory of Iqrisla* 
tive sovereignty,* 

Thus it appears that the law which we find enrolled 
among the records of the English mediaeval Parlia- 
ment is in the main a body of custom of which the 
Parliaments enactments are only declaratoiy; 

That certain great principles of this law were be- / 
lieved to be beyond the power of Parliament or of any ' 
other body of men to change; 

That though this law was often identified with the / 
law of nature, its inviolability was due in Uie first place i 
to its universality as a custom. 

If this be true, the Parliament where these customs 

> See Note C at Uie end of the chapter (p. 10S> 

SiZt|fie<MMi« iipofli IA# Ortol KtwAiawti: Siais 7WKit» vol L p. S5S. 

'For example, aee Hobbet, DmIo^m of ih§ Commom Lorn: En^Uk ITorlf 

(Moleswoitb)i vol it pp. 5k«» 14, 15^ 9t. 
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were dedared, affirmed, defined, and applied must have 
been a body with fiur difierent functions firom those of 
our modem assemblies where laws are made. 
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THE FUNDAMENTAL LAW 
NoTB A. The Fukdambiital Law in Bractoii 

An attempt to keep the King within the bounds of the kw seems 
to be indicated by the finct noted by Matthew Paris that at the 
coronation ceremony of Heniy III the Earl of Chester carried the 
sword of St Edward '^in sigMum qwod comet ed paiaUi H regtm n 
oberrei haheai de jure potatatem cohibettdL" Quoted in Pollock and 
Maitland, H. E. L., vol. L p. 182, note 5. Outside the Great Charter 
itself, no words have been dted so often in English constitutional 
crises as the famous words occurring in the text of Bracton: **Rex 
auiem habei tuperwrem, demn, «. Item legem, per quam factuM ett rex. Item 
curiam tuam, wUiieei Comites, Banmes, quia CondUe dicuniur quad jocti 
regis, et qui habei eocium, habei magisirum, ei ideo si rexfuerU sinejraeue, 
I. sine lege, debeni eifraeuum ponere** (folio 34). This wonderful passage 
however, stands in glaring contradiction to several other passages in 
Bracton (tf.g. folios 52 and 107), which sUte that the King has no 
peer upon earth, and no one who can coerce him. In folio 171 b 
Bracton says that the King cannot be punished by anycme save God 
himself, "mn sii qui dieai quod universitas regui ei baromof^um tumm 
hocjacere debeai ei passii in curia ipsiau Regju** Under this nm sii qui 
dieai Maitland thinks ''Bracton may well be stating his own opinion* 
Most undoubtedly he held that the King was bound by law, that God 
would exact of him a veiy strict account" The conclusion that Pro- 
fessor Maitland comes to after an exhaustive examination of the m- 
rious MSS. of Bracton is that the famous sentence printed in folio 54 
is not a part of the original text. Nevertheless, the sentence is of 
veiy ancient date. Professor Maitland thinks Bracton himself ''may 
have written it in the maigin of hb manuscript, having learned and 
unlearned things since he wrote the body of the treatise.*' The 
statement is found in Fltta^ which was written before the beginning 
of the fourteenth century, so it may be taken as a fair, if a strongs 
statement of the doctrine accepted in the latter part of the thirteenth 
centuiy. The whole question of the authenticity of the passage is 
treated in a masterly manner by Professor Maitland, in Bradom's Noie 
Book, vol i pp. 29-33. See also G. R Adams in Am. Hist Reo., voL xiiL 
p. 730, note 31. Though the text of Brscton thus shows that the King 
has no superior and no peer on earth, the doctrine is not found 
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there that the King iMprtMcepi UgAtu 9oluhu{Dig. L 5. Sl> Bncton 
states Teiy definitely « oontniy doctrine (f<^ 107): *'Kiiii tmm 
oBmd pcieH rex im ienu, aam sU dei wdmidtr H mearuu, nmidtolmm ^nod 
dejurepoUd, nee obtiai qitod didiur, ipnd prw^ plaeeil^pt Ubei «•- 
gorem, qma seqmtur imjine legu, cam i^ rtgM quae de imperio ems Uda 
€Mt, L mm qideqmd de vohadtde regu iemere praentmptmm eH aed mdmo 
comdemU Jura, aed quod eousiUo magutrtduum auorum, reg^ auUuriiaiem 
praesiaHU, ei kaluia e9q)er hoc deliberviume, if Iraeiaiu, reciefuenid^fim' 
iuuL*' The original of this b the fkmoos sUtement of Ulpian {Dig. L 
4, 1 ; lusi, L 2,6): ^Quodpnucipiplacuii, legk kabet vigorem: uipotecum 
1^ regia quae de hqferh ejus laia ed, popmlus ei eim eum omme euum 
h^ferium eipoiestaieM coitferaL" The importance of the principle enun- 
ciated here, its influence on later constitutional struggles in Eng> 
land, and the glaring discrepanej between Ulpian's statement and 
Bncton's version of it make it necessaiy to look more doselj at this 



This discrepancy was noticed "mm sine Hupore** and commented 
on at length by Selden (Dissertatio ad Fletam, capi iiL 2). Bracton, 
it will be noted, omits entirely the last part of the original, begin- 
ning with the word populus, thus giving the sentence a wholly new 
meaning. The eum, which in the original introduces a clause that may 
be translated '' Jiace by the lex regia, which has been passed concern* 
ing his imperium, the people entrust to him aU their imperium and 
power/* is here made to do duty as a preposition instead of a causal 
coigunction, and the sentence ends with lata eei; thus transforming 
the meaning into something like this: "For the King has no other 
power in the land, since he is the minister and vicar of God, except 
that alone which he derives from the law, and that is not to the con- 
trary which says 'what pleases the prince has the force of law/ ibr 
there follows at the end of the law 'with the lex regui which has been 
passed concerning his imperium,'*' etc Such a garbling of the text 
might well excite the wonder of Selden, and the curious &et is that 
the changed form is given almost word for word by Fleta (lib. L 
cap.l7,foL l6,17);and, according to Selden, also by the manuscript of 
Thornton, and in at least one manuscript of Britton (see Selden, loe. 
ai., and Nichols's note to Britton, foL 1). No explanation of this could 
keep us from surprise that these authors, who no doubt had the 
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whole text of this well-known sentence, should delibemtelj mfprtm 
a part of it and give it a sense entirely at variance with the inter- 
pretation of all other commentators and with its own plain meaning. 
Bat the correct explanation, nevertheless, obviously is that in Eng- 
land, in Bracton's day and Thornton's, there was a law fundamental, 
not alterable by the King, under which he ruled, by which his action 
was circumscribed, and if Justinian's law-books were to be cited they 
must conform vrith the law of the land. In this connection see Holds- 
worth, IL £. L., vol U. pp. 197-200. 

NoTB B. Tub Bkginnino of Practical Lbgislativx Sovninoimr 
BT Paruambmt 
(P-V# M) 
It is not easy to fix with any exactness the date of the begiimings 
of the legislative activity which has beccmie one of the main char- 
acteristics of modem Parliaments, nor to assign the causes of its 
growth. Jenks apparently regards the activity of Parliament in the 
separation of the Church of England from the Church of Rome as 
the culmination of the process. Law and PoUtkt, pp. 44, 45. 

Seeley thinks that the immediate cause of the ^exceptional and 
strange" prominence of legislation in our own time "was the vast 
convulsions that followed the French Revolution." He believes that 
the "extreme and unprecedented jntmiinence of legislation," due to 
these upheavals, was in turn the cause of the development of cabi- 
net government in England in the nineteenth century. Introdwdum 
to PoUlkal SeUmee, p. 288. 

Maitland points out the fact that notwithstanding the bulk of the 
statute-book in the eighteenth century, comparatively few acts of 
real legislation were passed before the first reform act, which pro- 
duced radical and sweeping changes in the laws, sucK,' for example, 
as the Poor Law Reform Act of 1 834. CansHiuihnal Hidonf ofEng^ 
land, pp. S82-4. 

In tracing this development we must not overlook the importance 
of the activity of the Long Parliament and the Parliaments of the 
Protectorate,— an activity, notwithstanding the Major-Generals,that 
had become so much of a habit by l660 that never again after the 
Restoration was it possible for a king to get along for years at a time 
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withoat a fMurllament, at had been done to often befiire. The Beslo* 
tmtkm, Seelej thinki^ marks the time when "the permanent Par- 
iSament tdtet Its pkoe . . . among English institatkma.'* PMikai 
Sdemee, pi 258. It maj be tme, as Gneist sayB, that •'legislation'' 
reallj begins with the reign of Edwaid IL The onlj point indsted 
on here is that its growth was veiy gnduti, and above all that the 
men of the day did not distinguish it with deamess frompariiamen- 
taiy action, now caDed jndiciaL A point has sometimes been made 
of the refusal of a petition in 18 Edward II, on the ground that 
the remedy asked for required a new law towhieh the "oMURMoAie'' 
must assent It must be remembered, however, that at the time eom^ 
wdualiie did not mean Commami. ComtmuaUiede /a ierre, in (act, meant 
the whole community in the time of Edward II, — a community that 
waa not always ''represented" as yet in the centnd assembly. There 
is difficulty, therefore, in connecting this statement with '*legls* 
lation.** In all probability a reply in thb form was merely a mode 
of getting rid of the petitkm and little more. As Palgrave says, "It 
was a gracious way of giving a refusal" Report om FubHe PetiUoiu: 
ParBamaUwrtf Papen, Session of 1855, vol. TtXL pu %\. 

Whatever dates we may set as the crises in this development, and 
to whatever causes we may ascribe these crises^ it is dear that this 
legislative activity of Pariiament has been a devel<^pment,and a slow 
development By the " logic of events" the new idea was slowly but 
sorely borne in upon the minds of Englishmen that Parliament waa 
a real lawmaking organ. Times of crisis, of course, hastened this 
process. Emergencies arose that required prompt action; existing 
laws were inadequate ; no rule was in existence to be "determined;" 
there was no time for a fiction; a rule most be suufe. Such a crisis 
confronted the Long Parliament It was met by an assumption of 
power wholly unusual. The acts of the liong Parliament, l^;al and 
illegal, justifiable and unjustifiable, did much to habituate the minds 
of Englishmen to a legislative assembly. Further back, the same 
could be said in a measure — though I think a much smaller mea- 
sure — of the Reformation Parliament After the Restoration the de> 
velopment was accelerated. It was, however, all one great movement, 
and the point chiefly to be emphasised here is the fact that the 
movement is essentially a modem one. Its result has been to transform 
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our practice in lawmaking and our conception of the lawmaking 
power, to alter our whole attitude toward changes in the existing 
frame of government It is a fiur ciy from the Doctor and SiudaU to 
the Principles of Morals and Legisla^on. A long process of evolution 
was required to produce a Jeremy Bentham. 

NoTB C The Law op Naturs jn the Diaiooub op the 
Doctor and Student 

This dialogue is probably the most valuable source of our knowledge 
concerning the relation of the law of nature to the law of England 
in the late mediaeval or early modem times. The first part was pub- 
lished in Latin in 1583. The author makes an elaborate division 
of laws into the Law Eternal, or the divine source from which are de- 
rived all laws known to men. These derivative laws, in turn, he di- 
vides into ''the Law of God/' ue. reveUtion; ''the Law of Man,** 
Lc. positive law ; and " the Law of Reason/* " the which by the doctors 
is called the law of nature of reasonable creatures," — "the whieh, as 
I have heard say, is called by them that be learned in the law of 
England, the Uuv of reason.** As to the term "law of nature/* he says^ 
"it is not used among them that be learned in the laws of Eng- 
land to reason what thing is commanded or prohibited by the law of 
nature, and what not, but all the reasoning in that behalf is under 
this manner. As when anything is grounded upon the law of nature, 
they say, that reason will that such a thing be done; and if It be pro- 
hibited by the law of nature, they say it is against reason, or that 
reason wUl not suffer that to be done." It seems a rather interesting 
fact that the common lawyers rejected the term "law of nature," 
which was so familiar to the doctors of the dvil law. If their "law 
of reason" were not in some respects different in its bids or its'sane- 
tion or its substance from the law of nature, why should they go out 
of their way thus systematically to avoid the expression "law of na- 
ture"? The English "law of reason" seems to have had the same 
close relation to custom that the old law of nature had formerly borne 
to the jtcf genttum; "to discern the law of God and the law of reason 
from the law positive is very hard," says our author. 

When the Student in the dialogue begins to enumerate the six 
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gTOundi of the law of EngUmd, he rabdiTidct the law of feeaoii, as 
we hftTe seen, into ike lam ofrtamm priw rn r y and ike lam ^frtamm etc* 
midonf. The lint of theae teems to mean the nalea hj which a man 
is protected in what a modem jurist would call his penonal rights; 
while the second deals with his proper^ rights. The feason for this 
distinction appears in Dialogue II. (ch. \XL\ wheie the author says 
"that the propertj of goods is not given to the owners directly by 
the law of reason, nor by the law of God, bat by the law of man, 
and is suffered by the law of reason, and by the law of God so to be. 
For at the beginning all goods were in common. • • . But the law of 
reason secondary is again subdivided into ike lam ofreaeam e ee oH dar y 
general and ike lam ^reaeom eecamdanf particular. The first of these is 
the ''law of proper^ • • . generally kept in all countries;'* the second, 
our author says^ ''U derived of divers customs genersl and particu* 
lar,and of divers maxims and statutes ordained in this realm.** 

One or two points are here interesting. In the firrt place, no purely 
personal rights depend upon the law of reason secondary particular, 
it is only property which may come under any other rules than the 
universal rules of nature; secondly, municipal laws relating to pro* 
perty, though laws of reason, are ^derived of** custofns, maxims, and 
statutes. It is in these laws of reason ''deri ved of" customs, etc, that 
we can see that dose relation between the positive law and the law 
of nature which has been such a marked characteristic of English 
legal speculation from the Renaissance to the present day. Thus the 
Student asks the Doctor who should be liable for beasts lawfully dis- 
trained and dying of hunger in pound overt This question the Doe* 
tor answers correctly on the basis of the law of rieaMMi,but the Stu- 
dent asks, ^ Who hath taught thee to do so but reason derived of the 
said general custom ?" (the custom ^general*' in England of impound- 
ing legally distrained cattle). This secondary particular reason is, 
then, clearly derived from customs, maxims, and statutes. Maxims 
are in turn derived from customs. These maxims are not a part of 
the law of reason; Saint Germain conriden them an independent 
Aground'* of the Uw of England. The Uw of reason is ''derived of" 
them, but they are derived only of custom. "And they be of the 
same strength and effect in the law as statutes be. And though the 
general customs of the realm be the strength and warrant of the 
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said mazims, as they be of the general eostoms of the realm; jtt be* 
cause the said general eostoms be in a manner known throagh the^' 
reahn^as well to them that be unlearned as learned, and may lightlj 
be had and known, and that with little study, and the maxims be 
only known in the king's courts, or among them that take great 
study in the law of the realm, and among few other persons; there- 
fore they be set in this writing, for several grounds, and he that list- 
eth may so account them, or if he will, he may take them for no 
ground, after his pleasure." (Dialogue I., ch. viiL) Thus it is evident 
that the in*^iwi« are generalisations handed down by the oracles of 
the law and based upon the customaiy law. They consist of reason- 
ing upon the customs, but they are not a part of the ''law of reason.** 
The law of reason may be based upon them, though they themselves 
are based only upon custom. This same particular reason may also be 
<«derived of'* a statute. Statutes and customs and maxims are in fi^t 
eodrdinate in authority, and a law of reason may be derived of aD or 
any of the three, but when so derived it is of a higher authority than 
they. Thus a custom or maxim or statute against reason is void, even 
though the reason itself be derived from custom, maxim, or statute. 
A statute may change a custom, and apparently may even abrogate 
a maxim, but any custom or maxim or statute against reason Is ^ua 
facto void. In fact, the general test which Saint Germain usually em* 
ploys to try whether anything in the law of England Is based upon 
the law of reason or not, is whether it may be altered by statute or 
not (e.g. Dialogue I., eh. vUL). 

As a piece of dialectics this division seemed to satisfy the Student 
and the Doctor, but when applied to the actual rules of law in Eng- 
land it is easy to see how hard it would be to decide whether aspe- 
dfic rule was in fi^t a law of reason "derived of** custom and un- 
alterable by statute, or only the result of the judges' ''reasoning** 
upon a custom, — a mere maxim which a statute might alter or en- 
tirely abrogate. The author confesses: "Moreover there be divera 
eases whereof I am in doubt whether they be only maxims of the 
law, or that they be grounded upon the law of reason,** and he gives 
a long list of such maxims. In the end he gives up the attempt and 
leaves the question to the reader to decide: "And it is many timet 
very hard and of great difficulty to know what cases of the law of 
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Fjighnd be groanded apoo die law of reason, and what apoo< 
of the reahn; and though it be hard to discuss it, it is vtrj necessaiy 
to be known, for the knowledge of the perfect reason of the law. 
And if any man think that these cases before rehearsed be grounded 
upon the law of reason, then he maj refer them to the first ground 
of the law of England, which is the law of reason, whereof is made 
mention in the fifth chapter. And if anj man think that thej be 
grounded upon the law i^ custom, then he may refer them to the 
maadms of the law, which be assigned for the fourth ground of the 
law of Enghmd, whereof mention is made in the eighth* chapter, as 
before appeareth.** Thus though it is only the law of reason which 
can overcome a statute, it is easy to see how, in the hands of the 
common lawyers, this reason could become identified with the fun* 
damentals of the common law, the "artificial reason'* which might 
neither be known nor tampered with by the unlearned, even by a 
King. 

Thus for Coke the greater principles of the common law, whether 
they were in origin customary or intuitive, could be looked upon in 
thdr entirety as sacred and unchangeable. That law was ^'the per- 
fection of reason." However, it seems less probable that the practiee 
of the coomion lawyers in subordinating enactment to custom was the 
result of such reasoning as Saint Gerniain'% than that his dialogue 
was an attempt to explain and justify, through the medium of the 
scholastic philosophyand theCivil Law, what had long been the actual 
practice of the judges of the common law. This subject is closely 
connected with the distinction made by lawyers between malum m 
u and 9utlum prokibUmm. See Doctor and Siudeni, Dialogue I., espe* 
dally ch. V. See also cIl viL; Dialogue H., cIl XV. ; AfOioa oad CMJCJMce 
m Sitieenth Cadwry Jmitprudence, by Professor Vinogradoff, L. Q. A, 
vol xxiv. p. SIS et seq., espedally pp. S76, 377; Finch's Lam (l687), 
pp. 74, 75 ; Tk* History of the Law ofNaUrt, by Sir F. Pollock, Jowmtd 
ofUu Society ofComparatioe Legislation, N. & , vol iL p. 41 8 et seq. , and 
eh. iv. of his Expamion of tke Common Lam; Holdsworth, H. E. L., 
voLiL, appendix iL, Tke Lam tfNatnre and the Common Law. On malnm 
prohibitmn, see 4 Inst, 6S; Blackstone, Com., vol L pp. 54, 57; Aroos's 
edition of Fortescue's De Landibns Legnm AngUae, p. 49, and refer* 
ences there cited. 
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CHAPTER in 

Parliament as a Court 

A. The Fusiom op Lbgislatiok and Judicatuis 

TO those who believed in a fundamental law im- 
mutable, the present-day doctrine of Ic^slative 
sovereignty seemed new and contrary to the spirit <rf 
English institutions. In the constitutional struggle ct 
Charles I*s reign the doctrine of parliamentary sover- 
eignty came to men, as Mr. Figgis truly says, '< with all J 
the force of a discovery.*** It lent itself to the views <rf 
the more extreme on both the parliamentary and the 
royalist side, and its influence over men*s minds since 
the days of Milton and Hobbes has become so com- 
plete that historians have well-nigh forgotten that any 
other theory ever existed 

The word Parliament has come to carry with it the 
idea of a lawmaking assembly of the type described 
by Blackstone. Men in time became so familiar with 
that idea that they were not conscious of the great 
and unwarranted assumption they were making when 
speaking of Tudor and pre-Tudor times; for Pariia^ j 
ment, up to the time of the Tudors, was hardly thought 
of primarily or principally as a legislature: it was still 
in reality **The High Court of Parliament ** That court 
then retained the varied functions of the old Curia, as 
Parliament now does ; but the judicial functions bulked 

iDiviM Right ofmm9$. p. S9t. 
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laiger in men's minds than the legisUtive. Parliament 
still seemed primarily a law-declaring machine. So 
long as the law was a thing fundamental and immu- 
table» "a subject of science, capable of bdng leamt by 
special study, but not capable of being altered by the 
mere will of government,** Parliament*s functions must 
have been conceived to be in large part merely the 
enforcing and applying of this law: Parliament must 
have been thought of first as a court rather than as 
a legblature. This I believe to have been the view pre- 
vailing, among lawyers at least, as late as the assembling 
of the Long Parliament The statement of James I and 
Bacon, that a judge's functions were xtAherjus dicere 
HiBnjtis darCfWovld have seemed as properly applica- 
ble to the High Court of Parliament, if not so fully, 
as to the courts at Westminster Hall. The prominence 
of the judicial character of Parliament in the minds of 
men of the mediaeval period is the normal and natural 
consequence of the prevailing view that law was fixed; 
but it is at times surprising to find how late that idea 
has survived, how many of the characteristics even of 
the modem sovereign Parliament are due to it, and 
how many of the great parliamentary struggles of 
comparatively recent times have been influenced by 
the old conception of Parliament as a court 

"The function of a court of law,** sajrs Gneist, "was 
and remained the very kernel of every Germanic form 
of Constitution; judicial proceedings formed the cur- 
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rent business of every national assembly.**^ Sueh a 
''national assembly** as England could be said to have 
had in the period of the Norman kings was ''rather 
a court than an organized coimciL**^ The fact, already 
noted, of the frequent use of the word curia for such 
assemblies is a strong proof of this. Hoveden uses that 
word for the assembly in which the Constitutions of 
Clarendon were drawn up in 1164.' 

Another proof, and a striking one, of the judicial 
character of the Council is afforded by the dispute be- 
tween the kings of Castile and Navarre, which they 
agreed should be settied by a "judicium,** ''in curia . . • 
regis Angliae,** in 1177.^ 

iCoMltitiliOfial JERtfoty, toL I. pp. fiS^ tftC 

tStubbt, ConMutUmal HiHwr^f^ ToL L p. S8S; Lordi* JUpoH^ r6Ltp,9l. 
•Vol i. (Rolls Series)* pp. 899, 994, 995, died by Pike. ComsiUMUomal Btdot^ 
o/ik$ HoM$§ o/Lordi^p. 99. ••Et sicrecessit aichtepi8CopiiSACinte.*'Hof€deB» 
▼oL L p. 999. Horeden, tpeddng of Becket't auo In the Coundl of Moitk- 
ampton (which he cells a wM^mtm etmeUmtm^ r6L I. p. 994), seyst ** Et beroncfl 
curiae regis judtcaTenint eum esse In mlsericofdia regis** (p. 995). See also 
Madox, iE'MLfMr. di. L see. IIL 

The Lords' Commissionersin the A«|wrf oiiiA* JN^*ljro/«P#ir(ToL L pu 4<) 
noticed this and were much perpleKcd, concluding Anally "that the Words 
*Curia Regis,*** In the Constttutioos of Clarendon, *• were Intended to Indudo 
the *Curia* when assembled for LegislatiTe as wdl as when assembled for Jn- 
dicial Purposesiand that the Woids applicable to thdr Judicial FunctSons 
were inserted, because theQergy declined attending any Lay Couit of Justios 
in any Criminal Case in which Judgement was to be pronounced of Loss of 
Limb or Death.* 

«In this case, the •« curia** to which it was referred consisted of the Ardibishop 
of Canterbury, the bishops, counts, and barons,** and many others of the realm 
of England, clerics as wdl as laymen.** Benedictus Abbas (Roils Series, vol L 
p. 154). Benedict repeatedly uses the word emria (Mi, p. 139)^ and so do the 
kings who were the parties in the suit (p. 140> Nothing brings out more dearly 
the judicial nature of the business of the Coundl on this occasion than the foet 
that each of the kings had sent a champion **ad susdpiendum duelium In curia 
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The Statute of Merton in 1285 b said in the pre- 
amble to be made '*in Curia Domini R^ps.*"^ Under 
Edward I the same conditions remain: Parliament is 
still '*pre-eminently intendecl to be a judicial assembly, 
to which the other fiinctions are annexed.''^ An in- 
stance in this reign similar in some respects to that of 
the kings of Navarre and Castile under Henry II was 
the famous award in the case of the disputed Scotch 
succession in 1292.' 

In 1822 the famous "Colloquium**met at York which 
revoked the ordinances made by the barons in 1810,and 
declared that in future such matters *' shall be treated 
accorded and established in Parliaments by our Lord 
the King, and by the assent of the Prelates, Earls and 
Barons, and the Commonalty of the Realm.** This has 
often been considered '* the first express recognition of 
Parliament as a legislative assembly.**^ 

Whether this be true or not, generations had yet to 
pass before the old "judicial** functions of Parliament 

regis Angliae, si MQiidiaihim ftterit** iftML, p. 1». Another aocomit d tills 

case Istobe Ibundlo Hoveden (Rolls Series, toL IL pp. 191-31> References to 

tiiese passages are to be found In Pike, Cotut Uiti. o/UUIIomm o/Lordi. 

p. 39, where a brief aoooimt of tiie case te also giTen. See also MadoK, i?cdb«giMr9 

di.Lsee.IIL 

^SintuUt o/auIUabH.T6i L p. 1 (90 Henry m). See also Parry, PorluMMiiCi, 

pu li,note. 

'Gnelst, CoiM<. i7:i<.,TbL L p. 415. Seealso Pfte, «jk dl, pp. 4S. U« LonV Jti- 

pofi, ToL L pp. 171, 174^ ISO, 169; Pkrry, pp. 49, 59, 5S, 61, 69, and notos. 

•Rynier (Hague ed.),ToL L pt Ui. p. 93 et scq. « Lord^' l{#|ior<, toL L p. 906 

elseq. 

«Gnelst, ComM. UStf., toL IL pi 91, notei Stubbs, Canti. in$L. Tol. IL p. 969« 

Lord§* Report^ toL L p. 989| Pbrry, pp. 65, 86; Staimtst o/ik$ JZiolm, ToL L 

p. 169. 
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gave way to the l^slative. In fact, in the ordinances 
made in 1811 it is expressly stated that Parliament 
must be held once a year, or twice if necessary, f<Nr 
hearing pleas, including those ''whereon the Justices 
are of divers Opinions."^ 

The oaths that were taken by the members of the 
Council show how much emphasis was placed upony 
matters judicial.' This judicial character of Parliament 

lOfdinmnccs 5th Edward II. (1S11)» artlGle zxix., StatnUi o/ths AmIih, voLL 
p. IBS. WefindacaseioonafterfrmrdofUieeDfoiceiiientoftiieordiiuuiceilalt 
Judge Bereford declared i ** And because tiie new Ordinances <Urect tint when 
Justices are in doubt about their Judgment the cause shall be sent Into Flsi^ 
liamentt to Parliament you must sue.** Ywar Booh (Selden Society). toL iL 
p. 59. The Y§ar Book of IS and 14 Edward III reports a case which IQu*- 
trates the close relations which still subsisted between PtoHament and the 
other law courts under Edward III. See F. B. IS and 14 Edward III. (RoOa 
Series), p. 96 et scq. See also Mr. Plke*s Introduction to the same Tohune» 
p. xxxvi et seq., and also his ConsiUutumai HiHoiry of Uw Honf c/ Lordt^ 
p. 50 et seq. In the case in question there b a bewildering succession ofheai^ 
ings, but the significant fiK*t Is that apparently an appeal was taken to the 
King*s Bench, though the case had already been in Parliament Mr. Pike re> 
marics in commenting on cases of this natures **It was, indeed,. a straqge 
anomaly that ahhough the aid of the King and Council might have been asked 
and obtained again and again before judgment was given. In the Court below* 
yet if error was after judgment alleged In proceedings before Justices of A»* 
sise or in the Court of Common Pleas, the Jurlsdk;tk>n In Error was, in the 
reign of Edward 1 1 1, as In later times. In the Court of Klng*s Bench.** PMfhoa 
to r. B. if aJMi iJ £.///., p. c 

>This Is evident ftom the following part of the oath as It^ipears amo^g the 
SUtutes of Uncertain' Date, printed in ib/tSUUnUi o/ilwIUaim, voL L p. 948. 
**E qe Tous ne krres pur nully, pur amnr, ne haour, pur boo gre, ne par maa> 
Teis gre, qe vous ne faces lUre a chescun de quel estst ou oondickMi qll solt, 
droiture et reison, solunc Totre poair et a votre esdent, et qe de nully rien ne 
prendres pur tort faire ne droit ddalcr. 

**E qe en Jugement, ou droiture faIre, la ou vous serres asslgnei, tous net- 
pamieres nully, pur hautcsce, ne pur porerte, ne par richesce, qe droit ne soit 
falt- 

See also En^. HUi. Rie., toL xxL pp. 9-4^ where Ptofessor Baldwfai t 
ftom the Annals of Burton the Latin text of the oath taken In 1957, and 4 
pares It with the form given above. 
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also appean in many other vrays. It appears in the 
practice of holding the Parliament on legal term days, 
which went hack to the Saxon times.^ To it may he 
attributed, in some degree at least, the exemption of 
peers from jury service.* There was, in fact, in feudal 
times no sharp line drawn between public and private 
rights.' Indeed, from one point of view, the very es- 
sence of feudalism was this fusion of public and private 
rights. And as with rights, so with tiieir infringement 
and the manner of remedy. Wrongs against individuals 
were not clearly divided from crimes. This is probably 
the most characteristic feature common to the differ- 
ent Zr^gfef^arAarorunt, and it survived to be a central 
frict of feudalism. Punishment of a private wrong in 
like manner is often indistinguishable from the punish- 
ment of an offence which we consider to be mainly 
against the state. Thus, as will be shown in greater 
detail later, there b no definite line that can be drawn 
between statute and ordinance, on the one hand, or 
even between an act and an "award** of Parliament. 
The determining of a suit between parties and the 
granting of a petition, whether the petition came from 
an individual, or a class, or the Commons, are alike 
'*acts** of Parliament, and of equal force and dignity. 
A study of the controversial writings of the seven- 
teenth century shows that even then, when an act of 

^Stabbt, C. H., ToL HL pp. SMVSiSpefaoAii. n#Or^iiiaZ oflhsFomt TWiw o/ 

•XMttt* RtpoH. voL L p. fi. 
* Lowdk Ettojft PM Oum m m M d^ pp. ISI^ 185b 
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Parliament was passed overriding a judicial decision 
of the Lords* the whole Parliament was considered to 
be above the Lords* — an idea that does not occur to us 
to-day because we distinguish the judicial supremacy 
of the Lords fix>m the legislative supremacy of Parlia- 
ment In the middle ages the boundary is indistin- 
guishable between "acts'* of Parliament that sxe par- 
ticular and acts that are general, between acts that 
are private and acts that are public, between acts ad- 
ministrative, acts legislative, and acts judicial. Only 
gradually do these distinctions appear; and for a long 
period after they do, it is the judicial functions of 
the Assembly that dwarf the others. The Statute of 
Bigamy of 4 Edward I was in the character of a judi- 
cial interpretation of the words of a general council of 
the Church.^ 

A celebrated clause in the Statute of Westminster 
Second is significant: "And whensoever from hence- 
forth it shall fortune in the Chancery, that in one Case 
a Writ is found, and in like Case falling under like Law» 
and requiring like Remedy, is found none, the Clerks 
of the Chancery shall agree in making the Writ; ot 
the Plaintiffs may adjourn it until the next Parliament, 
and let the Cases be written in which they cannot agree, 
and let them refer themselves until the next Parlia- 
ment, and let a writ be made by the advice of the 
learned in the law lest it should happen in future that 
the court should long time faO to minister Justice unto 

>See»/fM<..97i. 
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complunants.**^ Evidently, in this case, as Mr. Holds- 
worth says, "it is not dear whether the clause refers 
to the judicial or to the legislative powers of Parlia- 
ment, because at that time the line was not clearly 
drawn between these distinct powers."' A regular 
means of canying this enactment into effect seems the 
object of the provision made at the Parliament of 
Lincoln in 1815, where the Chancellor, tlie Treasurer, 
and the judges of both benches are commanded to 
draw up a record of all cases pending before them 
'^which cannot be determined outdde of Parliament,** 
and to refer the same to Parliament for adjudication.' 
Edward IIFs Statute of Treasons contains the follow- 
ing striking provision: ''And because that many other 
like Cases of Treason may happen in Time to come, 
which a Man cannot think nor declare at this present 

> IS Edwaid Lt Stat 1* cup. zxir. (1985). 

> A £. L.« voL L p. 188. A caw la 3 Edward II bioiiglit out A icaurkable ttate- 
oeot ftom the CUef Justice tlwt Ulustiatea not merely the general Judicial 
chaiaclcr oi ParUameiit under the Angerina* as Indicated In this and In other 
statutes, but also more specifically shows the lack d definition In the Am^ 
tlons of the Council and the CSianceUor. In that case Berefbrd, the Chief Jus- 
tice, says that In the reign of Edward I a writ had issued ftom the Chancery 
to the Sheriff of Northumberland for the summons of Isabel, Countess of Albe* 
marie, to the next FaiUament to answer to the King toudiing what should 
be objected against her. **The lady came to the parliament and the King him- 
self took his seat in the parliament** The lady*8seijeant prayed judgement of 
the writ Iwcause it mentioned no certain article and she was arraigned of 
Atcts articles. Two of the Justices were ready to uphold the writ but Sir 
Ralph Hengham declared that **the law wills that no one be taken by sui^ 
prise In the King*s Court** and insisted that she should have notke. **Th« 
arose the King, who was very wise, and said i * I hare nothing to do with your 
disputations, but God*s blood I yotidUtf^ptM MS • good wrU b$f9r§ yarn wrim 
Amm.*** Ksor Bookt (Selden Society), vol III. ppw 196-7. 

•RoL Pari., vol t p. SM. 
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Time; it is accorded. That if any other Case, Supposed 
treason, which is not above specified, doth happen be- 
fore any Justices, the Justices shall tarry without any 
going to Judgement of the Treason, till the Cause be 
shewed and declared before the King and his Parlia- 
ment whether it ought to be judged Treason or other 
Felony.-* 

In 1 Richard II,the Commons petitioned the Kingto 
hold a Parliament at least once a year for the hearing 
of cases where injustice had been done on account of 
dela3rs in the King*s Courts or where the judges could 
not agree.' 

This fusion of functions, as may be expected, can 
be traced through abundant instances in legal records 
from Bracton*s time on.^ Such a view of Parliament, 
however, was not confined to lawyers in the later medi- 
aeval period, as is indicated by the passage in the Vision 
qflHers the Plowman^ where Peace is represented as 
coming into Parliament to '^putte up a bylle** agiunst 
Wrong, charging seduction and rape.^ Parliament was 
called together in those times; as Palgrave says, "not 
only for the purposes of l^slation or taxation, but to 
the intent that the complaints either of the common- 
wealth, or of individuals, might be discussed and heard. 
It was the King^s great and extraordinary court of 

1 95 Edward m^ SUt 5. ci^ IL See Note A at the end oT tiiU cfaaiiter (|ft.947)L 

^RoLPati^ 1 RSc. II. (Vot iiL p. 9S^ 

* See Note B at the end oT this chapter (p. 918). 

«Skeat's editiom Test C, passus v^ Uoe 45 and foUowiag. 
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justice, in which he was to grant redress when the 
ordinary tribunals were unable or unwilling to grant 
relie£ Frequent Parliaments were required, because 
justice could not be administered without these assem- 
blies. It was only in Parliament that the doubts of the 
learned in the law could be solved, and the obstacles 
impeding the due course of the law be removed. 

^When the common-law became inefficient, the 
supreme remedial jurisdiction was vested in the Hi^ 
Court of Parliament. Here the people were invited to 
resort for the redress of all injuries and oppressions not 
eognizable elsewhere; and the inability of Uie petitioner 
to sue at common law,or to obtain a fair trial by jury, 
according to the ordinary process, is the most common 
all^pation in the petitions.**^ 

1 Jrii^# CMMWit, pp. 91, tti 

**Ini AiilSuige,d. Lduich dea grttterea Tefl det MittelAltert hindvch, war 
das GcMti oar da UtteUatprach Qadgeiacat), das ticfa tot aodeiB Urtcil^ 
gprOdica Bar daich sdae formeUe Bewdtkiaft, wdl es eben ia die Statatca- 
loOedagebagai mude, aasceicfaacte.** Hatichek, JPn^lifdUf Staafifwdbl, toL L 

MftwAt jmdidmm^ imd MibH ksmi§ kaJUm modk UtibimtU dmtr VanUUmm^dmm 

**UBter dea NotTnaaBenkaaigea aad dea cntea Plaatageaets dOrfea wir 
am die Gesetigebuagnar alt Aasaahme, hlagcgea die Regehiagdcr Lebeai- 
TerfaaUtalaee dafcfa Commoa law als Nona ▼orsteUea. Die gaaae Masse des 
Rechts war nmkMidkt deaa settist das Gesets war voa dem gewdhalichea 
UrteUnpradi aicbt Tencbiedea* war Rechlssals aad sagleich Rechtspiacb* 
aag, die Im High court of pariisaient tot sich giag. Der laittdalteiiidie 
BicbterlceaatlcciBe Rechts-- Oder Gcsctaeslttckea. Eriiadet eatwcder das 
aagewaadte Recht ia dem aagcscbriebeaea Connioa law oder bescbaft es 
▼enaflge seiacs ricbteriichea Arbitrinai, wle BractoH aach aasercr vorber- 
gdieadea AasAlbraag dies festgestdlt bat** iML 

**Scboa dea Juristea der Tudofs aad Stusrts begiaat es elaialeuditea* dsss 
eia Gesets voa ciaem Urteilssprucfae woU ia seiaem iaaerea We 
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PARLIAMENT AS A COURT 

When we thus speak of Parliament as a ''court of 
justice** and designate its actions as "judicial,** it will 
be remembered that "court** and "judicial** are not to 
be used in their modem definite sense. We can* never 
understand the institutions of mediaeval England if 
we consider Parliament as a "court of justice** which in 
addition exercised other distinct powers, or as a l^ps- 
lature with an addendum of other duties. It is \he/u-Af 
sion of indefinite powers which is the most fundamen^NL 
tal fact in English central institutions in the middle 
ages. It will be seen that this applies not to Parliament 
merely, but to all the other courts of the King as wellt 
and it thus furnishes the key to the great problem 
which claims our nuun attention in this essay, — the 
relations existing between the King's High Court of 
Parliament and his other courts. 

It must have been noticed that the instances cited 
above, many of them, refer to a period after the law 
courts and the Privy Council were definitely estab* 
lished as separate judicial tribunals. These bodies when 
they came into existence only shared with the Parlia- 
ment in the "judicial** business; they did not supersede 

scbelden id. Das rSmiache Recht, mit dem die Juristen dcr Tudon, wie wir 
oben geh&rt haben — sich beaonden anfreundeteiit hat aic Inswlacfaeo gdebrt* 
dnen Unterachied swiachen Geaets uot Urteilsspnidi (judicium) la madien. 
Daher finden wir dean audi in den PariameDtroUen dea 31. R^.-Jahrea HdD- 
rieha VIII. suent die Noroeuldatur too *Actea Publidce* Im Gqjpenaata ■■ 
*Actea Private,* waa offenbar aus dem Bedilrfoia eotsprang, daa wirklldM 
Geseta, die aUgemdne Normensetsung* von dem Uitdlsspruch au achejden.* 
i^iU, ToL i. p. 119; see also ji. 934. The beginning of a fonnal distinctioo be- 
tween public and private acts In 31 Heniy VIII as bere pointed out la ceitain|]r 
of a great signi6cance. See also Maitland, CmuL Hi$$. of Em^Umd. p. lOi. 
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it In fact as we have seen, the line between the ''ju- 
risdiction** of Parliament and that of the other courts 
cannot be laid down* and that because it was not 
clearly perceived nor any necessity for it appreciated. 
U^g **court** in the sense above noted, we may say, 
then, that the High Court of Parliament, though the 
greatest of the courts, was still a court; and if its 
higher dignity and representative character gave it the 
power to lay down a new rule when no old one could 
be found that was applicable, this power, though great 
and unique, was really only inddental, and neither 
new nor startling. It required time, a long time, and 
great changes in the state — the decline of dass fed- 
ingr a wider distribution of wealth and culture and a 
widening political self-consdousness in consequence^ a 
change in the conception of kingship, along with sharp 
controversies ecdedastical and dvil — to idter all this 
and subordinate the old idea of a court to the newer one 
of a l^slature. It is the persistence of thb old idea, not- 
withstanding the great changes, which is the important 
thing. Parliament has retained somewhat the character 
yof a court while it has taken on the new duties of a 
legislature. Hardly anyone will deny the eminently ju- 
dicial cast of Parliament in the middle ages; few have 
considered the importance of Parliament's retention of 
those judidal characteristics, after the other law courts 
grew into a separate existence, and fewer have reck- 
oned with their influence upon the modem devdop- 
ment and present form of parliamentary institutions, 
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PARLIAMENT AS A COURT 

English and Americait It is therefore this more mod- 
em phase of the histoiy of the High Court which es- 
pecially needs proof and illustration. It is believed that 
sufficient proofs do exist, and it is hoped that they can 
be here shown, to warrant the conviction expressed by 
Palgrave, that ''the character of the English parlia- 
ment as a supreme court of remedial jurisdiction has 
never altered, tiiough many changes have taken place 
in its form.**^ 

In Trewynard's Case, which involved the question of 
the privilege of a member of the Commons* House, it 
was declared that the ''court of parliament is the most 
high court, and hath more privileges than any other 
court in the Kingdom.'*' 

Cartwright in his first Admonition in 1572 offered to 
defend himself "m this High Court of Parliament*** 
"The Parliament,** says Hooker, "is a Court* not so 
merely temporal as if it might meddle with notiiing 
but only leather and wooL**^ "Of such courts as exer- 
cise the Queenes immediate autoritie,** wrote Pichaid 
Cosin, one of Elizabeth*s High Commission, "some 
haue no letters Patents of Commission to direct them; 
as, the Parlement, which is called, and sitteth by the 



>36^ Henry VIIU2>y#r« fol.eo«. See also the cue of tlie fM^IiisiiCir 
T. Hiydoii In 13 Eliiabeth, PfoiMifm S8i et leq., where Furliuncnt to j ~ 
of as **a Court of the greatest Hooonr and Jiislioe» of whidi none can I 
a dishonourahle Thing** (p, 9MV 
* Extract in Ptatheio, DtoeuMMte. p. IM. 
•EceL P6L. voL vUL, Ofths AmOwrii^ ofUMm^ Lam. 
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Queenes onely writ: the Ckauncerie,^ etc^ Speaking of 
Parliament in the same reign. Judge Doddridge said: 
** So by lookingback^t is easie to see the great antiquity 
of this high court, delivered, as you see, from before the 
Romans, but never so dignified, as since Queen Eliza- 
beth's time. Now for the nature of a parliament, it is 
consilium, and it is cu7ia; the power of it in matters 
hereditary and personal ; the proceedings of it in causes 
criminal and civiL**' ''The tribunals or courts of justice 
in England,** according to Camden, "are of three sorts : 
spiritual, temporal, and mixed, which last is the great- 
est and most honourable, called Parliament.'*^ In 1589 
the Speaker quieted a commotion in the Commons by 
putting them in remembrance ''that every Member of 
this House is a Judge of this Court, being the highest 
Court of all other Courts, and the great Council also of 
this Realm, and so moveth them in regard thereof, that 
as in all other Courts, being each of them inferiour to 
this high Court, such confused courses either of con- 
tention, acclamations, or reciprocal bitter and sharp 

^An Apoto^Jbr SmubrU Fn>c$$dmg$ tf Jwriidkiion EeduSoiUeaU (150S). 
]MurtiLp.8. 

*Heuriie*t Cmriomi DweovnM, toL L p. 980. Another aaoDTHioiit writer of tbe 
Mme time liu the same Idea, though he to much impressed with the Importanoe 
of the pohlic badness d Pteliament **The court of psrlSsment,** he sajs, 
** hsth a doable power; the one to consult bj wa J of ddibention for the good 
government of the commonwealth* and so to CotmUuwi, mom Cmria; another 
power it hath as a couit, in admlnistratSon of justioe. 

**The principal purpose of that assemlilj seemeth to be Ibr consultation; 
for the writs are ad Com$ultandum ^ ddSUnmdum : but being assembled, thcj 
maj hold plea of causes.** Heame. op. eti., toI. L p. 994. Thto author i 
to haTe a view more modem than most of hto oontemporailca. 
•BrilaMMM (Gough*s editioa). voL L p. cd. 
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Speeches, terms or words are not any way either used 
or permitted amongst the Judges of the said Inferiour 
Courts, or the Chancellors admitted in the same Courts, 
so th^ would hereafter forbear to attempt the like dis- 
orders, as the honour and gravity of this House justly 
requireth.*** 

William Lambard in 1591 used the following words 
with reference to Parliament : ** Hitherto of the continu- 
ance and consent of this our chief e and highest Court; 
whereunto, after I shall have added a word or twiune 
of the Jurisdiction thereof, I will make an end. 

** If all the ludgementSf as Gcero said, be conversant^ 
either in punishment of offences^ or in the decision of 
Controversies; then is thejudgement at our Par Bament 
of as ample Authorities as the Sentence of any, or all 
other Courts whatsoever: for it deliverethXfaioef, that 
doe binde blU persons, in all causes, as well BkxtenasH- 
call, as Temporal!, whereof you may see a great many 
of examples in the volume of the old Saxons ParBa* 
ments; how strange a thing soever our Popish Qergie 
of latter times have thought that to be. 

''It hath sUso jurisdiction in such cases which have 
need of helpe, and for which there is no helpe by any 
Law, already inybrre;And whereas the errontous/tfi^^ 
ments of any other Courts must be reversed by a higher 
authority; this Court doth not onely reverse the errors 
of the Kings Bench, which is superiour to all the other; 
but it may also amend the errors committed in the Par^ 

> D*Ewes, Jourmdi, p. 4S4« lee also pp. StVlC 

[IW] 



Digitized by 



Google 



THE HIGH COURT OF PARLIAMENT 

liameni itselfe, if any such shall at any time appeare.**^ 
This remarkable passage from the great antiquary 
and l^al writer makes it evident not only that he re- 
garded Parliament mainly as a court, but that he did 
not separate its legislative from its judicial functions. 
The making of new law is looked at as the decision of 
anew case, or as the reversal of an error of a preceding 
Parliament 

The testimony of a man like Lambard is of especial 
value. Among all the writers of Elizabeth's time, it is 
in importance second to none unless it be Sir Thomas 
Smith's. The long public career of Sir Thomas Smith, 
his ample training, the point of viewadopted in his trea- 
tise, and its great popularity, all made the Discourse 
on the Commonwealth of England a book of the ut- 
most importance. And no part of the book is of greater 
interest than the parts where he describes that ''highest 
and most authenticall court of Englande, by vertue 
whereof all those things be established whereof I spake 
before,and no other meanes accounted vailable to make 
any new forfaiture of life, member, or landes of any 
English man, where there was no lawe ordayned for it 
before.-^ 

'''By order and usage of Englande,** he says further, 
"there is three wayes and maners, whereby absolute 
and definite judgement is pven, by parliament which 

i^fdMm (edition of lffS5X pp. 979, 973. See dso Cromptom VAuthonik U 
JmritdkUtm du Camrit^ ch. L,l>i Tr$ihauU Comwi d§ PturUamMi. 
^IhIUptMMAmjfhnm.ho6kVL€h.1L 
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b the bluest and most absolute, by battle and by the 
jgreat assise. 

**The matter of giving judgement by parliament be* 
tweene private and private man, or betweene the prinee 
and any private man, be it in matters criminall or civill» 
for land or for heritage doth not differ from thorder 
which I have prescribed, but it proceedeth by bill thrise 
read in ech house and assented to as I have saide before, 
and at the last day confirmed and allowed by the prince. 
Howbeit such bils be seeldome receaved, because that 
great counsell being enough occupyed with the pub- 
lique affaires of the realme, will not gladly intermeddle 
it selfe with private quards and questions. . • « 

** The two first judgementes be absolute supreme and 
without appeale, and so is also the judgement by the 
great assise.**^ Here the prominence of the idea of a 
court is evident The purely judicial functions of Par- 
liament are the ones that should come in for a detailed 
description in a book on the English Commonwealth. 
Private bill •• legislation *• he also considers a judicial ^ 
proceeding. The activity of the Parliament in public af* 
fairs which had been so great since Heniy Villus time, 
so acute an observer could not pass over, but he thinks 
of it as an instance of the old consultative power of 
the Council rather than as ''legislation.** 

In the introduction to the latest edition of Smith's 
Commonwealth — an introduction which should be.read 
by every one who wishes to understand the book itself 

>I>i AimMiea ^iipfoniM, book 0. chs. T..^ 
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— the editor, Mr. L. Alston, explains the object and 
point of view of the treatise. I shall quote him at some 
length. 

^To Smith • . • the constitution of the common- 
wealth consists primarily of its courts and its various 
forms of Uw, — martial, ecclesiastical, and general Nor 
b his book, though the treatment is intended to be 
comparative, greatiy concerned with the contrast be- 
tween 'constitutional* England and 'absolute* France, 
as we should expect if he were mainly interested in 
such questions as that of royal and parliamentary sov- 
ereignty. The r^^larly recurring contrast is that be- 
tween England on the one hand and, on the other, 
those countries which 'doe followe the dviU Law of 
the Romanes compiled by Justinian into his pandects 
and code.' • • • 

"Why, then, does he devote those three lengthy 
chapters to the Prince and the Parliament? He does 
so because no account of the judicial system would be 
complete without them. • . « 

"That word 'court* comes to our modem ears as 
a mere archiusm when it is applied to Parliament. But 
to Smith the application seems a natural usage, expres- 
sive of a still living fact He does not cut apart the 
legislative, judicial, and executive functions, and en- 
deavour to assign each to a particular element in the 
constitution. Rath^ he tends to blur together the first . 
two, and while of course clearly understanding the 
great practical difference between statutes and the sen- 
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tences of lower courts, to treat them as bdng, for theo- 
retical puiposes, members of the same group. Both are 
the offspring of 'courts;* and though Parliament b the 
greatest among these, and has many functimis which 
the others have not, it is not therefore an element in 
the constitution which b sui generis.^ . . . 

** We, splitting across our institutions with the sharp 
hatchet of a theory, which declares one body to be 
properly l^pslative, and another property judicial, find 
afterwards • • . that we have still to deal with lq;isla- 
ture-made judicial sentences (such as biUs of pains and 
penalties) and with judge-made law. Smith, not having 
so broken up hb subject-matter, b not under any obli- 
gation to spend pains on reuniting the broken pieces.**' 

It may seem strange that such an observer as Sir 
Thomas Smith should fiiil to grasp the meaning c{ the 
growing l^slative activity of Parliament, and should 
class it with trial by battle among the institutions of 
hb country. Thb b no more surprising, however, than 
that Blackstone in 1758 should describe the English 
parlbmentaiy system and leave out the Cabinet The 
cases are an interesting parallel In both, dbtance alone 
could give the perspective required. Smith was too near 
the events that were leading to legislative sovereignty 
to perceive their trend. For him Parliament was still 
primarily a court It b easy enough for us to see the 
tendency, but the storm and stress of the Stuart period 

Mntraduction to tbe edltioo of IWM, pp. xxiH, nvliL 
s/ML, pp. xniil, xxxhr. 
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bad to come before men could reach a realization of 
it. In like manner, it required the agitation over the 
Reform Bill before a Bagehot was likely to appear. 
Nevertheless* it must be admitted that some of Smith*s 
statements go much further toward legislative sover- 
eignty than those of any contemporary. In the hepn- 
ning of his second book he says: ''The most high and 
absolute power of the realme of Englande, consisteth 
in the Parliament'* Then follows a long statement of 
the various powers of Parliament He sums it up by 
saying: ''And to be short, all that ever the people of 
Rome might do either in Centuriatis comitys or tribu-^ 
its, the same may be doone by the parliament of £ng- 
lande, which representeth and hath the power of the 
whole realme both the heade and the body.**^ Hallam 
seems to think this declaration too weak. He thinks 
Smith was shuffling'because he did not want to abridge 
the latitude of royal proclamations.^ Mr. Bryce believes 
that Smith here "set forth the legal supremacy of 
Parliament in words to whose clearness and amplitude 
nothing can be added to-day.**' So do Professor Mait* 
land* and Sir Frederick Pollock,' though the last- 
named writer admits that the la^vyers of that day would 
not have concurred in such a view.' 

>BookiLclLL 

^SindiM M HiHorg and Jwrujpirwimm^ ]». 5AS. 

^OmHihAkmtd HiHoff ofEngUmd. pp. 954. 955 (written In 1888 or before). 

^HiHarp p/ tk$ 8eUmc$ o/PolUiet, p. 54; FhH Book of Jmri»prmd$me$, p. 947 
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On the other hand, Sir Thomas Smith's editor, Mr. 
Alston, is of the opinion that Smith ''in declaring Par- 
liament to be the most high and absolute power of the 
realm (in time of peace) is by no means bringing up for 
consideration the question of sovereignty in the modem 
sense, or making statements which have any direct bear- 
ing on the great controversy of the next century. . • • 
The contrast upon which Smith's attention is focused 
is not the contrast between the powers of the Prince 
and of the Parliament, but between the powers of Par- 
liament and of those other courts which he describes 
in later chapters, and describes without any feeling 
of essential difference between them and this highest 
court He is still, in this respect, under the influence 
of traditional theory."^ Though Smith says Parliament 
is the ''most absolute power" in England, the word 
"absolute'* is here taken to mean "not subject to ap- 
peal"' There is good reason for this interpretation of 
the word. Smith himself elsewhere uses it thus, as is 
seen above.* Lambard also uses it in the same way.^ 



> Introduction, p. : 

^lUd^ pp. xzzi, xxxiU and references there dted. 

*£.g. anU. pp. 194^ I9k -~ 

^Arehnon^ pp. 69, 6SL ''Then, I taj, the King did oomnSt to hit Chamodhr 

(together with the charge of the great JSialf ) his owne RcgaD, abeoliite, and 

extraordinarie preheminence of Juritdieiwn In CMU Cantes, at weD for amend- 

ment asforsuppljof the Commom Law.** See also Nathanid Bacon, Ducomrm 

on <A# OoMmfMMl of England, pt IL p. 169 (edition of 1689, fint published 

In 1651); N€w Ox/wrd Didionary^ s.t. Ahtohts. Loid BUesmeie, or the an- 

thor of the tract attributed to him, while admitting that the Court of Chancciy 

Is below the Parliament, speaks of It as having two powers, poUmtkmmtKmt^^ 

Uim and poUmtiam aUohUam; and poUmUa abiohiia^ he says,**ls U» nalurwi^ 
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The word was sometimes used in a somewhat different 
sense» namely, to indicate independence of any foreign 
power. So Milton says, '* Whereas you cite out of Sir 
Edward Coke and others, 'that the kingdom of Eng- 
land is an absolute kingdom;* that is said with respect 
to any foreign prince, or the emperor.**^ But even in 
this sense the judicial idea of freedom from appeal is 
the central one. The authority is complete on the nega- 
tive dde, but not necessarily on the positive. It is this 
n^iative side of supremacy which is present in Locke*s 
mind when he speaks of ''even absolute power,** as 
"not arbitrary by being absolute,**^ and even Hobbes 
sometimes uses absolute in this sense.* No doubt Sir 
Thomas Smith, as a keen observer, was influenced by 
the altering political surroundings. It is not improper 
to say that Smith's was "the earliest definite state* 

x/ ment** of the theory of parliamentary omnipotence; 
but it would be unwarrantable to conclude, therefore, 
that he made that statement, conscious of all its mod- 
em implications. That was reserved for a later genera- 
tion. It was trae of Smith, as it was of Coke, that he 

v/looked on Parliament primarily as the highest and 

qwa$ mom hahti e$Ham ordSmtmi^ but titeth all meanet to know the Tetttgr.** 06- 

arvaHami on th$ Q/U$ o/tk» Lord CkameMor. p. 44b 

I'^Quod auteiD ex Edvavdo Coco et afiit dtaa, *AiigIiae regmini abtolutnm 

€tt Impcrinm.* Id est si ad iilhim regem cu t er mim , ant Cactaiem. letpldaa.** 

Pro Po/mh Amftkamo l>t/mmo (1<51), ca^ Is. 

STWo TWoliMto/aoMniMMl, bookO. lee. 139. 

*L§9iaikon^ part iL di. xxii. See also Lowell, Esoaj^ om OotL, pp. 90Mi For 

some nscs of the wotd ab^oUOs in the other sense, see Prjmne, 8oo§rai^mo 

Powor, part It. p. 1$% Bacon. Advies to Sir O0or^ VUUor$; Sp^oA on fAs 

VmiompiLomo, 
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PARUAMENT AS A COUBT 

most honourable court* "absolute** and supreme^ **the 
most authenticair in the realm. The whole plan of his 
treatise shows this» and his frequent comparison of 
Parliament with the other courts, as well as his caa* 
Crete statements. 

To the same effect as Smithes Commonwealth is 
Harrison's Description of England^ published with 
HoIinshed*s Chronicle: *'The regiment that we haue 
therefore, after our owne ordinances, dependeth upon 
three lawes, to iidt. Statute law. Common law, Cus- 
tomarie law, and Prescription, according to the triple 
maner of our trials and judgments, which is by par- 
lement, verdict of twelve men at an assise, or wager 
ofbattdL... 

"The first is deliuered unto us by parlement, which 
court, being for the most part holden at Westminster 
neere London, is the highest of all other, & consistetfa 
of three seuerall sorts of people, that b to sale, the 
nobilitie, deargie, and commons of this realme.**^ 

Parliament under the Tudors was a l^slature; its y 
acts were many of them acts of real legislation, and 
these acts were not few in number. But it was not the 
unlimited l^slature of more modem times. In Tudw ^ 
times, it must also be admitted, the judicial functions 
of Parliament were to a great extent in abeyance. We 
have noticed one cause of it. The nobility were reduced 
to a powerlessness unknown before the Wars of the 

> Edition of 1587. p. 1 79. For a discussion ^ Hanison's indebtedness to SmHIi 
for these Tiews, see Mr. Alston's introduction to Smithes OmmimmtaJUK p. zvl 
etseq. 
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THE HIGH COURT OF PARLIAMENT 

Hoses. The Parliamentin which they had an hereditaiy 
right to sit could be dispensed with by the King for 
longer periods than would have been possible in earlier 
times. ]\Iuch of the necessary business could be dis- 
patched with much greater expedition and less friction 
by a smaller body which should include the King's 
judges. The business, of course, had to be done, and it 
was ever increasing in amount; but now the shortness of 
Parliament's sessions, and the long and varying inter- 
vals that might intervene between those sessions, made 
Parliament a very imperfect judicial instrument. The 
preamble of the Act of 1585 concerning appeals to 
the Court of Exchequer Chamber well illustrates this: 
"Forasmuch as erroneous Judgments g^ven in the 
Court called the King's Bench, are only to be re- 
formed by the High Court of Parliament: which Court 
of Parliament is not in these Days so often holden as 
in Ancient Time it hath been, neither yet (in respect 
of greater Affairs of this Realm) such erroneous Judg- 
ments can be well considered of and determined dur- 
ing the Time of the Parliament, whereby the Subjects 
of this Realm are greatly hindred and delayed of Jus- 
tice in such Cases, Be it tberefore enacted,**^ etc 

Here we see the workings of the forces that were 
turning the Parliament into a legislature, and also the 
reasons for its decline as a court 
1^ The Chancellor, the Council, and the Star Chamber 

197 Elim., ch. vIlL See also n« (Xds and Aundtni Ord$r p/Kttpmg Q/th$ 
ParUammU U Engkmd^ by John Vowell, aUa$ Hooker* 1579, Samsn TVoete, 
▼oL L p. 175 et leq.* ctpedaUj p. ITt. 
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PARUAMENT AS A COURT 

had in fSftct long been *^ encroaching** on these judicialv^ 
functions of Parliament Parliament's loss of this kind 
of business is pretty accurately indicated by the growth 
of new courts. Palgrave has noted of the courts of 
equity that '*in proportion as this channel enlarged, 
the number of Parliamentary Petitions decreased. 
Equity continued to gain rapidly upon Parliament, and 
about the time of Edward IV, when equity was fully y 
established, the remedial jurisdiction of Parliament v/ 
wholly ceased; and it does not appear to have been re- 
vived to any extent until the time of James I.**^ It 
may be doubted whether the cessation was entire as 
Palgrave thinks, — there is some evidence that it was 
not, — but judicial activity must have been vastly les- 
sened. Hargrave, who is a strong upholder of the ju- 
risdiction of Parliament, especially of the House of 
Commons, admits that ''from the third of Henry the 
Fifth to the accession of James the First, there ap- 
pears to have been little exercise of judicature in par- 
liament civilly or indeed criminally; unless the cruel 
precedents of acts of attainder without hearing the ac- 
cused, and the indulgent precedents of acts of restitu- 
tion without assignment of errors, of both of which the 
number is great, are fit to be considered as judicial 
records.*** 
The exten^ve powers of the Council and the activity 

^lUportw^ Public P§tUuma: Pari Papen. Sesskm of 1833» voL ztt. p. 19. See 
Note C At Uie end of this chapter (p. 950). 
*VnfBce\oHMuJwri9dietkm o/iks Lardt /fovM, p. tUL 
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of bodies new and old, such as the Chancery, the Star 
Chamber, the Council of the North, the Council in the 
Marches of Wales, the courts of Requests, of Wards 
and Liveries, of Augmentations, of Exchequer Cham* 
ber, and of High Commission, to mention no others, 
show where this ever increasing business was handled. 
A consideration of these undoubted facts has too often 
'^ led to the assumption that the Tudor Parliament was 
looked upon by contemporaries as the sovereign legis- 
lature of the kingdom in the same sense as to-day. 
This step would inevitably follow the altered condi- 
tions just so soon as men distinguished with sharpness 
and accuracy the spheres of legislation and judicature. 

ilt is the central thesb of this essay that the utterances 
of contemporaries show that in the Tudor and even 
in a large part of the Stuart period, men had not yet 
reached this dear distinction. It b admitt^ that most 
judicial business had by the end of the Tudor r^me 
been transferred from Parliament to other bodies. It 
4s not admitted that men perceived that Parliament 
had become a pure l^pslature, and nothing more. In 
addition to the testimony of contemporaries, one fact 
stands out to disprove it : if there is a clear distinction 
between legislation and judicature, if Parliament is 
a mere ^legislature** and nothing more, then the courts 
will be mere courts and nothing more. Nothing is 
clearer from contemporary records, however, than the 
/ fact that someofthese"courts**were,undertheTudors, 
J almost as ''legislative** in character as Parliament it- 
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PARLIAMENT AS A COUBT 

self. " It is impossible,** Professor Dicey says, *' to draw 
any predse line between those offences which the 
Council punished, acting as a government, and those 
which it noticed in the character of a law court; and 
such a distinction, could it be made, would only mis- 
lead, f<^ it would hide what is the characteristic feature 
of the period under review, the inseparable comluna* 
tion in the Council of political and judicial authority.**^ 
Professor Dicey had here in mind the administrative 
powers of the Coundl rather than its legislative ca- 
pacity, but the latter cannot be excluded by anyone 
who will consider the things that were done by Heniy 
and EUizabeth by mere proclamations issuing from the 
King in Council A study of the records of the Court 
of Star Chamber discloses a similar fusion of powers, 
as might be expected from an offshoot of the Council, 
and justifies Hudson's description of the ^Court,* — 
**it being composed ... of all conditions of men, like 
another parliament, spiritual and temporal, nobles, and 
lawyers common and civil, and so fit to discern, order, 
and dispose of all things in the universal government.'*' 
''Through the medium of that Court," says Miss Sco- 
field, ''the Crown exercised le^lative a&well as judi* 
cial powers. The Star Chamber, although primarily a 
judicial tribunal, participated in the legislative powers 
usurped by the King and his Council The Star Cham* 
her not only expounded the laws, but even made laws. 

•ColIcetoiMa Jnridiea, vcL li. p. M. 
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THE HIGH COURT OF PARLIAMENT 

It issued orders and decrees, often very comprehensive, 
and which in some cases are so closely analogous to 
orders in Council that they may not very incorrectly 
be regarded as such.**^ 

Thus it appears that the loss by Parliament of its 
judicial functions under the Tudors was not accom- 
panied, as we might expect on any theory of legisla- 
tive sovereignty, by a corresponding gain in ** legisla- 
tive** business. We find, on the contrary, that the other 
''courts'* were almost as serious rivals of Parliament in 
this sphere as in the sphere of judicature. Speaking of 
the period between 1485 and 1640, Dicey says: ''To 
any one who reviews the history of the Council, these 
hundred and fifty years present a certain semblance of 
unity. They might be described as the age of 'govern- 
ment by Councils;* and exhibit, in the strongest col- 
ours, the merits and defects of a system nearly as dif- 
ferent firom the rule of Henry V as from the ministerial 
government of Victoria.*** 

It will be perceived that for the Tudw period at 
least I have been speaking of men*s opinions rather 
than of Parliament*s actions. Parliament had for a time 
fiuled to exercise most of its former judicial powers, 
and for a considerable time, no doubt, the greater bulk 
of its business had been what we should call legislative. 
That legislative action, however, does not imply a clear 
perception in Parliament, in the other courts, or out- 

> Tk4 Cawi of Star doMftfr, p. 4$. 
*PrhwCammeiltP.9X 
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PARLIAMENT AS A COURT 

side of both, that Parliaments ^ acts** were different in 
nature from the ''acts'* of the other courts. And yet 
that dear perception was absolutely prerequisite to an 
understanding of the dogma of l^;islative sovereignty. 
It required the shock of civil war to teach men that the f / 
High Court of Parliament had become the Soverdgn y 
Le^slature of the Kingdom. y^ 

When we pass from the Tudors to the reign of 
James I, a striking instance of the force of the idea of 
Parliament as a court is to be found in Lord Chancd- 
lor £llesmere*s speech in the Exchequer Chunber in 
the Case of the Postnatu During the course of the de- 
bate previously hdd in Parliament upon the UnioUt 
the judges had been asked thdr opinion on the status 
of the postnati^ and had given an opinion* one (Mily 
dissenting, in thdr favour. Parliament, however, had 
taken no formal action upon the question. Lord Elles- 
mere calls this opinion thus given by the judges in 
Parliament ** the graue resolution of the judges in parlia- 
ment, which (although some may tearme and accompt 
as bare opinions) I must alwayes valew, and esteeme as 
a rcall and absolute judgement '*^ In other words, this 
bare opinion of the judges in Parliament, though not 
given upon an appeal, though there had been no hear- 
ing of the case in the House of Lords, though there 
was no formal parliamentary action of any kind based 
on the ppinion, he apparently considers, neverthdess, 
as a statement of the law which should be treated by 
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a judge as a binding precedent. This he could do only 
by assuming that Parliament was a court, and that the 
judges in stating their opinion there were doing ex- 
actly what they would do in handing down an opinion 
in the Court of King's Bench or Common Pleas. That 
this was actually his view he makes dear when he says : 
'^ Touching the opinion of the judges, some haue ob- 
jected (yet modestly, and I suppose, according to their 
conscience and understanding) that there is not like 
TtffLrde to be had of judges opinions giuen in parlia^ 
ment, as ought to bee of thdr judgements in their 
proper courts and seates of justice: for, in those places 
their oath bindeth them; but not^ in the other. • . • 
2.' Their oath doth bind them as much in the court of 
parliament, as in their proper courts: for, that is the 
supreme court of all : and they are called thither by the 
king's writ, not to sit as tell-clockes, or idle hearers; but, 
'quod personaliter intersitis nobiscum, ac cum caeteris 
de consilio nostro super dictis n^[otiis tractaturi, ves- 
trumque consilium impensuri:' and those 'nq^otia' be 
'ardua et vigentia negotia regni, &c.' And their oath, 
amongest other thinges, is, that they shall counsell the 
long truely in his businesse. — 8. This exception may 
seme against the judges, as well in cases when they sit 
and giue judgement, as justices of Assises, Nisi Prius, 
Oyer and Terminer, and Gaole Deliuerie, as in this 
case of parliament : for, there they haue none other oath 
but their general! oatlu"^ 

'9 A. TV., MS. la tbe coune of his aigmnait he dUi inaojr intcfCitl^f hi- 
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This view of Parliament also affected Coke*s whole 
treatment of the Courts. In fact in his Fourth Institute^ 
*' Concerning the Jurisdiction of Courts," the first court 
treated of is ''The High and most Honourable Court 
of Parliament ** He speaks of the Parliament Rolls or 
''Records'* of Parliament as valuable because ^'therdn 
is set down in cases of difficulty, not only the judgment, 
or resolution, but the reason, and causes of the same 
by so great advice,"* and compares these ''records ** with 
the records of the King^s other courts.^ In like manner, 
he deals with the lex parliamenH and parliamentaiy 
privilege. The King cannot require the testimony of 
members of the House of Commons upon things done 
in the house itself^ because *'eveiy Member of the Par- 
liament hath a judicial place, and can be no witness.** 
So cases of privilege should not be discussed in the other 
courts, for '* every offence comnutted in any Court pun- 
ishable by that Court, must be punished (proceeding 
criminally) in the same Court, or in some higher, and 
not in any inferiour Court and the Court of Parliament 
hath no higher.**' " It is to be known, that the Lords in 
their House have power of Judicature, and the Com- 
mons in their House have power of Judicature, and 
both Houses together have power of Judicature.**' He 

stancci of judges oonsnlting the Coancfl Id difficult csiet. Some of thefe ocew 
among the cases abesdjr cited in this essa/t man/ others, however, ladt of 
space makes It impossible to mentioo here. 

U/fM<.,S,i. 
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notes also that when a Parliament is dissolved without 
an act passed ^*or Judgment given^ it is no session of 
Parliament, but a Convention, and cites the Parliament 
of 18 Richard II, in which the petitions of the Com- 
mons were answered and judgement given in a case, but 
no act passed; *'but it is no question but it was a Ses- 
sion of Parliament, for otherwise the Judgment should 
not be of force: and many times Judgments given in 
Parliament have been executed, the Parliament con- 
tinuing before any Bill passed.**^ One of the most fre- 
quently cited passages from Coke is his statement : ** Of 
tihe power ondjutisdiction of the Parliament, for mak- 
ing of Laws in proceeding by Bill, it is so transcendent 
and absolute, as it cannot beconfinedeitherybrcataet or 
persons within any bounds. Of this Court it is truly said : 
Si antiquitatem spectes, est vetustissima, si dignitatem, 
est honoratissima, si jurisdictionem, est capacissima. 

^Huic ego nee metas rerum, nee tempora pona 
^Yet some examples are desired. Daughters and 
Heirs apparent of a man or woman, may by Act of Par- 
liament inherit during the life of the Ancestor. 

''It may adjudge an Infant, or Minor of ftiU age. 

''To attaint a man of Treason after his death. 

"To naturalize a meer Alien and make him a Subject 
bom. It may bastard a child that by Law is legitimate, 
viz. begotten by an Adulterer, the husband being within 
the four Seas. 

"To legitimate one that is illegitimate, and bom be- 

[140] 



Digitized by 



Google 



PARLIAMENT AS A COURT 

fore marriage absolutely. And to legitimate secundum 
quid, but not simpliciter.**^ 

Thb is the passage cited to prove the legislative su-* 
premacy of Parliament Blackstone quotes it in proof 
of that theory.' Professor Dicey remarks on the judi- 
cious choice of instances Coke has made in order to 
proveParliament^s omnipotence. Interference withpub- 
lie rights would'be, Professor Dicey thinks, ** a less strik- 
ing exhibition of absolute power"* than the interference 
with the rights of individuals shown in these instances.' 
To the same effect are the views of Sir Erskine May: 
**Many laws may be unjust, and contrary to sound 
principles of govermnent: but Parliament is not con- 
trolled in its discretion, and when it errs, its errors can 
only be corrected by itselfl To adopt the words of Sir 
Edward Coke, the power of Parliament * is so transcen- 
dent and absolute, that it cannot be confined, either for - 
causes or persons, within any bounds.***^ It is unneces- 
sary to add any more of these, though there are many 
more such, for this is the prevailing interpretation of 
Coke's words. He is assumed to be speaking of the 
<« Unlimited legislative authority of Parliament.*** 

And yet there are some striking differences between 
Coke*s own statement and the glosses upon it In the 

U iiiif^ p. 35. The ItaUct are not in ttie of^tiid. 
^CommmUari^ Tol. L pp. 190^ Ml* 
S£a» o/lAi GMuKtaKoA, p. ML 
« PaHkmnUarjf PraeOo^^ 9Ui ed.« pp. 49^ U. 

*Dicef, op. eil^ p. 39. See alio,geiienU]r«IVoretior Mtitknd in Soemi Bm§^ 
fand, YoL it (p. 476 el seq. la ed. of ISM). 
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first place, Coke*s statement occurs in a treatise de- 
voted exclusively to ''the Judicature of Courts.'* This 
might naturally lead one to think that he might be 
speaking of the judicial side of Parliament. All these 
m<»:e modem writers, however, quote this passage in 
support of Pariiament's legislative sovereignty. The 
words ''for causes or persons** would hardly be used of 
legislative business, — not even of private bill legisla- 
tion, if that were considered real "l%islation.** Coke is 
here certainly speaking of ^procedure by bill and he 
is also speaking of private bills. Does it follow that he 
considers such private bills as legislative in character! 
His statements about the "Court,** its "jurisdiction,** 
and the "causes** before it would render this highly im- 
probable, even if the context and the character of the 
contents of the whole book were left out of account. 

But, it may be asked, what practical difference does 
it make, whether Coke considered procedure by pri- 
vate bill legislative or judicial? In either case does he 
not q^eak of the power and jurisdiction as transcendent 
and absolute! Of the meaning of the word "absolute** 
we have seen something already. "Transcendent** is 
not unlike it. It surely will not be denied that when we 
speak to-day of the supreme legislature, supreme means 
something entirely different from the idea conveyed 
by the expression "supreme court** Take the latter 
expression as it is actually applied in the United States. 
We cannot properly speak here of our federal legisla- 
ture as supreme^ for in legislative matters that word 
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has become practically synonymous with wilimited: 
a supreme legislature is now one that '*i8 complete 
both on its positive and on its n^;ative side. Parlia- 
ment can l^aUy legislate on any topic which, in the 
Judgment of Parliament, is a fit subject for legblation. 
There is no power which, under the English constitu- 
tion, can come into rivalry with the l^fislative sover- 
eignty of Parliament**^ No such a legislature is known 
to our federal constitution. We do, however, use the 
term '* supreme court" It occurs in the written consti- 
tution and is in everyday use, and we have no sense 
of impropriety in so using it Is it true, therefore, that 
our highest court is unlimited, ** complete,** on its posi- 
tive side as well as its negative? These very words, 
when applied to it, strike us at once as inccmgruous. 
Our highest federal court is supreme, but it cannot 
be said to be unlimited. Its limits are very definitely 
marked out, by the Constitution, by statute, and by 
usage, and yet it is ''supreme.** ''Supreme** in the judi- 
cial senses then, means without a superior, without an 
appeal, the dernier resort: it does not and never did ; 
imply the unfettered discretion which the modem idea ^ 
of legislative supremacy unquestionably does convey* 
A supreme court may be complete on its negative 
side; it is not necessarily so on its positive side. The 
United States Supreme Court is not supreme in that 
sense; neither was the Court of Parliament of Coke*t 
Fourth Institute. 

iDicey, Law o/tk$ CafutUmtUm, pp. M-S. 
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The only ones who might object on theoretical 
grounds to this double use of the word supreme are the 
more extreme Austinians. They might indeed aigue 
that the only limitation upon supremacy, be it the 
supremacy of the King, or of the courts, or of the 
legislature, is the limitation of law; and that, there- 
fore, the body of men who ultimately lay down the 
law, be they King, or judges in a court, or the repre- 
sentatives in a sovereign Parliament, are, after all, un- 
limited in power, — in short, that ^'supremacy** must 
mean limitlessness. To such an argument I can only 
answer, first of all, that the distinction used above be- 
tween positive completoiess and negative complete- 
ness is used by so stanch an upholder of Parliament's 
legislative sovereignty as Professor Dicey. Secondly, I 
may point to the actual and well-nigh universal prac- 
tice of to-day: ''supreme** is, for example^ actually ap- 
plied generally throughout the United States to the 
courts; it is not used of the legislature. Lastly, I am 
unable to accept the dictum that the existence of a 
law always necessarily implies obedience to a political 
superior so ''definite** as a rigid Austinian theory de- 
mands, — so definite as to require the invention of a 
distinction between "legal** and " practical** sovereignty 
to support it^ 

1 In utliig " tuprane ** lo this limited sense to-day we ire only fdlowing the ac- 
cepted usage of the sixteenth and serenteenth centuries. " Supreme** as used 
In England tlien nerer meant mnlimiisd. whether applied to a court or to a 
king. It Implied rather the absence of a superior, and when, tor CKample, it 
was used of the Khig of England, as It often was* tills was done to emphasiae his 
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The events of the sixteenth and seventeenth centu- 
ries in England eventually did produce a theorj of 
legislative sovereignty complete on both its negative 
and its positive side. Englishmen, after they had ac- v 
cepted the new theory, in their traditional manner 

Independence of Pope or Emperor or of any other power witbin tbe ■tate»li^ 
never to imply that his power was without limita. See, for etimplr, Lamboid. 
ArdksUm. pp. 974^ 97«. So Hookcri ^Mf the action wM^^ we hafo to perform 
be oonversant about matters of mere rdiglon, the power of performlof of ft 
it then tplrituali and if that power be such at hath not any other to of uiule 
It, we term it dominion« or power tupreme» to Ibr at the bounds thereof ex- 
tend. When therefore Qiristian IQngs are said to have spiritual dominion or 
supreme power in ecclesiastical affiiirs and causes* the meaning ia» that wltUn 
thdr own precincts and territories they liave an authority and power to oom- 
mand« even in matters of Christian Religion, and that there is no higher nor 
greater that can in those cases over-command them, where they are placed to 
reign as Icings. But withal we must likewise note that their power is tersMd 
supremacy, as being the highest, not simply without exception of anythlngi 
• • . Supremacy is not otherwise totended or meant (than] to cxdnde, poit^ 
foreign powers, and partly the power which belongeth In seversl onto others 
contained as parts in that politic body over wMdi those Idngs havo supro- 
macyi IKIbr# tk$ King hiUk poio«r ^<iomuMon, or suprMis fowsr, UUrv •• 
/wyn sloto or po Un iat s. no iUtU or foUntoU domMiiMk ^Mir U ^amikUlk 
of cms or moiiy, eai»/Mtn5/y Aom tntJUMaM ojfkir9andeanm$amAanijfk^kgr 
than tks kingr End^tUuiieai PoJi^, book vilL, ** Whai ik$ powor ^I>ommim 
jt.** Prynne habitually uses the word suprMis in this sense, s.f ^ goosfwya> 
PoiMT, part I. pp. 34^ 93{ Twysden uses it In the same sense, Omurmmmt^ 
England (Camden Society), p. IS; also Algernon Sdncy^speakiqg of •'ths 
name of MprMM given to their magistrates ** by natkms, Sidney says I •« It sig- 
nifies no more, than that they do act sovereignly in the matters oommltted t» 
their charge** {DUeourgst concerning Oooommtni: Worito. p. 176). Hoa4f 
argued in the same way against non-resistance i •^Now to aigue from aiy 
Per8on*s being, by Title, Ai^rMM, against £^iia% In any respect, btoabnit 
the lUadsr with Words, and to take the veiy thiQg for granted which is is 
dtoputei and to lead him to think that Smprmi u and AijiirMraM aboohti 
Terms, and Siguier an absolute and unlimited SH|»rMMMy to all Cases t wfacnos 
he may find by daOy Experience and Common SfiiM that the word^ to otdinsiy 
use never signiQr more than a limited Supenoritg^ extendfav ^ 'otm Cam 
only.** An Examination of the PatriardUd 8ekmn$ ^ Ooo$mm§ni (M ed, 
London, 1710), pp. 31, Si. See also the use of the word to Elisabeth*^ kdt of 
Supremacy, 1 Ella., cap. L, quoted betow, p. 171. I 
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began to search the records of their past to justify it. 
It was easy to fSftsten on such words as "absolute^** **su- 
preme^** ^'transcendent,'* and interpret them in the new 
8ense» and this was done with entire ingenuousness. In 
fiict, it may be observed generally that this method of 
relying on precedents has been one of the mightiest 
&ctors in the development of the English constitution. 
Men dted as precedents for their actions or their views 
words and expressions that had grown up under differ- 
ent surroundings. The institutions had changed, the 
words had not. All unconscious of the change men still 
cited the old words, but to justify the new order. But 
for this, England would not have furnished the world 
the greatest example of the evolution of political in- 
stitutions, coupled with a conservative temper in the 
people and a reliance upon precedent which is unex- 
ampledin Europeanhistory. In the seventeenth century 
especially, the effect of this process upon England's de- 
velopment was very great But what is admissible, it may 
be, in a judge,is not equally so in a critical historian. 
The stream of political thought in one sense is the con- 
verse of what we find in nature. As we follow it bade 
toward its sources we find that instead of narrowing, it 
becomes ever wider. Institutions that are now narrow 
and definite become as we trace them back indistin- 
guishable from others that we have always considered 
equally definite. To ignore this fact is fataL To read the 
same definiteness into the earlier institutions is not 
necessarily to put words into men's mouths which they 
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never uttered, but it is to put ideas into their heads 
that they never dreamed o£ It is hardly going too far 
to say that the measure of our comprehension of the 
development of the institutions of central government 
in England in the seventeenth century is our ability to 
remake the historical *' mistakes** of Sir Edward Coke. 
It is hardly necessary to add, however, that our attain- 
ments should not stop there.^ Coke's words became in 
time of great service, when royal pretensions had to 
be met by parliamentary claims, and xnce versa; but 
notwithstanding it all. Coke himself **had not really 
grasped the conception of sovereignty.**' For him the 
High Court of Parliament was simply *« absolute** and 
transcendent; it was notlung more.' 

On any other interpretation it is impossible to re- 
concile Coke*s words with his own statements made at 
other times. How, according to the prevailing interpre- 
tation, can Coke say that Parliament's power is abso- 
lute and transcendent, and at the same time hold, as he 
did in Dr. Bonham*s Case, ** that in many cases the com- 
mon law will controul acts of Parliament and some- 

t««Die engUfche Veffkssnngsgcachichte bt cUe GeMhlclite does Yom nltlel- 
alteiiicheo sum moderaeii umbildendeo SUuitswetens. Diese Umbildnm^ ist 
oatttrUch begldtet tod einer icfaMifcreD Ansprigimg dor Compelai^(reiiaea, 
die im Zwielicht det Mittelalten indiuuiderfliwsen. Et gdit aber nlcht aa, du 
kentige inittaglieOe Rccht kilnsUich wtoder In die Beleudituag dcr Mo t gi^ 
dJimmerung ni tteUen.** JeUlnek, Ouitt und Vk r or dmumf^ p. W. 
'Figgis, DtmiM R^hi ofKviuf$^ p. tSO. 

s Speaking of Coke, Dr.Hatichektaytr^'DerGedaiike, daatdaaPariamcnt 
Gerichtshof tel, wild too Ihm der ganaen Interpretatioo der parlameiitariacfica 
GeschAftioidnuiig und der aog. Parlameiitsprlyll^gleii augnuide gelq^** Ay. 
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times adjudge them to be utterly void''!^ The truth is 
that these two statements are not reaUy contradictory : 
for the one is not an assertion of the legisladve su- 
premacy of Parliament; the other is not a denial of it 
Coke*s acUons may often have been capricious, as has 
been charged, but hb legal and political theory was not 
so. Statements like the one in Bonham*s Case were not, 
as has often been intimated, vagaries, due to caprice or 
temporary excitement, out of relation with his gen- 
eral teachings, isolated statements of a theory contrary « 
to and incompatible with the generally accepted be- 
lie& of the time. In reality, his statements were all of 
a piece and aU easily reconcilable under the then pre- 
valent theory of parliamentary ^'supremacy.** 

Evidence is found all through Coke s writings that 
the foregoing statements contain hb true view of par- 
liamentary institutions in England.' He never recog- 
' nized the antithesis between legislation and adjudica- 
\/ tion by which the modems have interpreted him. 

As the conflict between King and Parliament grew 
closer, statements of Parliament's supremacy became 
more frequent, but on the very eve of Parliament's 
great practical demonstration of its legislative sover- 
eign^, and in fact long after that, men kept on cit- 
ing the old precedents for judicial supremacy, and it is 
oft;en clear that they themselves did not notice that 

> For examite lee In •ddltion to the i ^f citn c ci ihtadj glTen, 4 Tfuf.* S7-41« 
43(wliere he tpadcs of '*Acts of Parliameot eoroQcd In cihmr CawW^ and 
4 Aipofif. IntroducHon* p. r. 
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the legislative power they were actually advocating 
was anything different from the old powers of the 
High X^oiirt of Parliament^ The ship-money case is 
especially noteworthy in this respect **I agree,** said 
Sir Robert Berkley in that case, ''the parfiament to 
be a most ancient and supreme coiurt where the king 
and peers, as judges, are in person, and the whole body 
of the commons representativdy.*** Agun: ''I confess, 
that by the fundamental law of England, the parlia* 
ment is 'commune concilium regis et regni,* that it b 
the greatest, the most honourable and supreme court 
in the kingdom; that no man ought to think any dis- 
honourable thing of it: yet give me leave to say, that 
it is but a Concilium."*' So also Sir William Jones, in 
an elaborate argument to justify the ship-money writs, 
urged that in the defence of the realm the King should 
be the judge of the means, even though his judge- 
ment might be expressed through hb other judges: 
"We are judges cumulative, not primitive; so he is 
the supreme judge. In the parliament the king is the 
sole judge, the rest are but advisers. ... So, as I have 
said before, he is the only supreme judge of the danger 
himself, and of the way of prevention, whether by Us 
council or by his parliament*** 

lSee» for example, Ru^wortK voL 1. p. 690 1 Sir J. EUot*s ^/lo/cyy for SoO' 
raiu.in0ld8<maiM^fUtM,^lXSte%lMoth€triali^S\iJ.BXk^ukdM^ 
forieditioiis speeclies lo ParUament, 3 Sc 2V., 9M, 900. 909. 910(1099). 
S9 8taU TViaU. 1090. 
>/&mL,1101. 
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The last of these instances is particukrly interesting 
because it shows a chaiacteristic lack of definition of 
judicial and legislative parliamentaiy acts. The King is 
the fountain of justice, and Parliament men are only 
his assistants in judicature; and for that reason he is to 
be the supreme **judge** of public measures for defence 
of the realm. It would be hard to find in the middle 
ages a better example of the fusion of the Iq^lative 
y and judicial; for it is to be noted that Sir William 
Jones is not talking about trial of peers, or parliamen- 
tary privilege, or hearings on appeal, or even private 
bill procedure. He is talking about something that 
would be to-day purely Iq^ative. 

These instances have come firom the King*s judges, 
who might be expected to have some leanings toward 
any doctrine that was opposed to parliamentary legis- 
lative sovereignty, but like opinions may be found on 
the other side as welL For example, St. John^said: '*If 
an erroneous Judgment was given before the statute 
of 27 Eliz. in the KingVbench, the King could not 
relieve his grieved subject any way but by Writ of 
Error in parliament: neither can he out of parliament 
alter the old laws, or make new, or make any Naturali- 
zations or LfCgitiroations, nor do some other things: 
and yet is the parliament his Majesty*s Court too, as 
well as other his Courts of Justice,**^ etc In 1G41 St. 
John, who was chosen by the Commons to present to 
the Lords their reasons for passing the Bill of Attain* 

tSSClV^MlL 
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der against the Earl of Strafford, made a statement 
which seems to mark the transition from the old idea 
to the new. After pointing out tiiat there are two 
grounds for every judgement, either the law in being 
*'or else the use of the same Power for making new 
Laws, whereby the old at first received life,** and dis- 
cussing briefly the first of tiiese, he says, in regard to 
the second: *'My Lords, in the other Consideration of 
using the Supream Power, the same Law gives Power 
to the Parliament to make New Lawes, that enables 
the Inferiour Court to Judge according to the Old. 
The Kules that guides the Conscience of tiie Inferiour 
Court is from without, the Prescripts of the Parlia- 
ment, and of the Common Law; in the other, tiie Rule 
is from within, that Saltis popuU be concerned, that 
there be no wilful oppression of any of the Fellow- 
Members, that no more Blood be taken then what is 
necessary for the Cure, the Lawes and Customs of 
the Realm as well enable the Exercise of this, as of 
the Ordinary and Judicial Power. 

**My Lords, What hath been said, b because that 
this proceeding of the Commons by way of Bill, im- 
plies the use of the meer Legislative Power, in respect 
new Laws are for the most part past by Bill 

**This, my Lords, though just and legal, and there* 
fore not wholly excluded; yet it was not the only 
ground that put the Commons upon tiie Bill, they 
did not intend to make a new Treason, and to Con- 
demn my Lord of Strafford for it; they had in it 
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other considerations likewise, which were to this effect. 

"JPirit, The Commons knew, that in all former 
Ages, if douhts of Law arose of great and general 
Concernments, the Parliament was usually consulted 
withal for resolution, which is the reason that many 
Acts of Parliament are only Declarative of the Old 
Law, not Introductive of a New, as the Great Charter 
of our Liberties; the Statute of Five and twentieth 
year otEdxcard the Third of Treasons; The Statute 
of the Prerogative, and of late the Petition of Right; 
if the Law were doubtful in this Case, they perceived 
the Parliament (where the old way is altered, and new 
Laws made) the fittest Judge to dear this Doubt.** ^ 

We seem to see in this the old judicial idea jostied 
J by the new conception of "meer Legislative Power.** 
St. John evidentiy considers a bill of attainder essen- 
tially judicial m character, for he hastens to justify it 
by precedents that are judicial, and to explain that the 
Commons do not intend to make a new treason, nor to 
''decline your Lordships Justice in the Judicial way.** 
He sees, however, a sharp contrast between judicial and 
legislative power, which he is under the necessity of 
trying to explain. Such a necessity would not have 
occurred to a lawyer half a century earlier. His expla- 
nation is vague, of course, but who can say with cer- 
tainty, even to-day, whether a bill of attainder was 
really judicial or legislative? The new idea had, in fact, 
now to be reckoned with. It was expressed in the 
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course of the same trial by Lord Digby with reference 
to bills of attainder* in words that can hardly be im- 
proved upon: '*I know, Mr. Speaker, there is in Par- 
liament a double Power of Life and Death by Bill, a 
Judicial Power, and a Legislative; the measure of the 
one, is what's legally just; of the other, what is Pra- 
dentially and Politickly fit for the good and preser- 
vation of the whole. But these two, under &vour, are 
not to be confounded in Judgment: We must not 
piece up want of legality with matter of convenience, 
nor the defailance of prudential fitness with a pretence 
of L^;al Justice.**^ 

This is one of the earliest clear statements as to ^ 
the nature of that ** positive completeness** which the y 
''supreme** legislature has, but the ''supreme** court has 
not,as to the difference between jz^ dare andjus ^Scere. 
It expressed the difference between judicial and legis- 
lative power in a way that has hardly even yet been 
entirely realized in England, in theory at least From 
such a statement it b but a step to the declaration that 
"no Bill of Attainder or ex post facto Law shall be 
passed.*** 

But the old idea did not lose its effect at once. It 
was asserted by Twysden,* James HoweU,* HakewdL* 



•ConHitutwm ofih$ Umi§d Stoim. ut L tee. t. 

•On th$ Owimm^nt q^i^i^faiMi (Camden SodctyX pp. 1S9» 131. 

^Somen TrwsU. ToL r. pp. 48^ 5L 

•Modui Tnumdi ParUamMimm. pp. St. S9L 
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Judge Jenkins*^ Nathaniel Bacon,' Petyt,' and others. 

Piynne*s Soveraignt Power of Parliaments and 
Kingdomes is particularly important It was printed by 
order of the House of Commons in 1648, and probably 
sums up, better than any other writing we have, the 
constitutional views of the men who dominated the 
earlier sessions of the Long Parliament, and exhibits 
the theoretical basb of the revolution of the seven- 
teenth century in England in its earlier stages. 

If some of the leaders of the Parliament saw that the 
real question at issue was supremacy and not law, not 
so alL And even those who were keen enough to see 
so far could not miss the more obvious fact that in the 
England of 1641 the only justification for Parliaments 
actions which could win popular support was the justi- 
fication of precedent. Piynne, then, voiced views that 
Pym and the other leaders wished to express, whether 
these were due to real conviction or only to motives of 
expediency. 

In the book, Prynne cites the King*s promise in 
Magna Charta not to deny nor defer justice and right, 
as an argument for firequent sessions of Parliament; 
and also tries to justify the act depriving the King of 
the power to adjourn or prorogue Parliament, on the 
precedent of previous statutory provisions — **that the 
King neither by his great nor privy scale, nor by Writ 

^IHictmrm om ths Lamt and OovtrmmstU ofEngUmd^ jNut tt. p. 14. 
^Ju9 ParKawumtarimmt pp. 99, 41-S» 5A, 57« Ti. 
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or Letter could without just or lawful! cause assigned, 
prologue or adjoume the Terme or sitting of any 
Courts of Justice, much lesse prorogue or dissolve his 
highest Court, and grand Councett of the Realmc^ the 
Parliament, or disable them to sit to redresse the king- 
domes and Subjects severall grievances, or secure the 
Realm from danger; Which if he might lawfully doe at 
his pleasure, without the Houses joynt assents, there 
would necessarily follow, not onely a deferring and de- 
niall, but likewise a fiEiyler df Justice in the highest 
Court of Justice; which these^Lcts disable the King 
(who is so farre inferior to the Law, that he cannot 
so much as delay the smallest proceedings of it in 
any Court or Session, by his supreame power, by any 
meanes whatsoever) to effect in hb meanest Courts, 
much lesse then in the greatest; from whence the 
subversion of Lawes, Liberty, Justice, and the whole 
Realme would ensue.**^ 

In like manner, he argues. Parliament must have the 
power to annul any commission or proclamation of 
the King, because "the like power have all other 
Courts of Justice within the kingdome in some dqpfee, 
when such Charters and Writs of the King are brought 
judicially before them, because they are Courts of the 
Law^ to which the King and all his Actions are and 
must he subject. Now that which can thus question, 
cancell, disannuU, revoke the Kings owne Royall Char- 
ters, Writs, Commissions, Patents, &c. though ratified 
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with the Great seale and regall power, even agunst his 
wiH, must certaindy be a Soveraigne power and Au- 
thoiit|r» which in point of Law and Justice is superiour 
to the King.**^ The apparent spedousness of this reason- 
ing should not blind us to its importance. It exhibits 
the modem doctrine in process of development from 
the older theory. The old judicial interpretation is here 
made the precedent for the new parliamentary legis- 
lation. The flaw in this aigument appears only when 
we see that the only ground on which a court could de- 
dare a grant or a patent invalid was a ground external 
to the court itself and beyond its discretion^ namdy, 
the law. This power is totally different from the right 
to rgect such a grant for reasons known only to the 
Parliament. In short there is here the difference be* 
tween the ** negative completeness** of a court and the 
power of a soverdgn lawmaking body which is **com- 
plete on its positive side** as welL But this was a dis- 
tinction which undoubtedly most of Prynne*s readers 
were not yet ready to make in 1648, and the aigument 
must have been an effective one. 

There were some who questioned the power of Par- 
liament legally to do business in the absence of the 
King. This objection Plynne answers on the same gen- 
eral assumption by saying: '^Though he be personaUy 
absent as a man, yet he is still L^^ally present in Par- 
liament, (called the kings presence) as he is a King; as 
he is in all other his Courts of Justice, where all pro- 

ISomtbI^im PoiMr« p. Si| ice also p. 4i. 
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ceedings are entred. Coram Rege^ though the King 
ne%'er yet sate personally in either of them.**^ 

Prynne uses the same kind of an aigument against 
those who deny the legality of a Parliament from 
which the bbhops are excluded. *'One puny Judge in 
the Courts of Westminster may and doth usually give 
judgement, and make binding Orders, though the 
Chiefe Justice and his Fellowes be negligently or wil- 
fully absent: Much more then may the Lords and 
Commons now present, doe the like, in case of the 
Kings and other Members wilfuU absence, of purpose 
to mine both Parliament and Kingdome.**' So he 
argues also that laws made in the reign of an usurper 
are nevertheless good laws, ''because these Lawes, 
and all other JudidaU Acts in Courts of Justice^ are 
the Acts of the Parliament and Courts themselves, 
which are lawfuU: not of the usurping King, who is 
unlawfulL**' ''There is one deare Demonstration yet 
remaining,** he sajrs, "to prove the supreme power of 
Parliaments above Kings themselves, which is this,** — 
that Parliament is the highest court of appeal "Now 
this is an infallible Maxime, both in the Common, 
CiviU, and Canon Law, that The Court or person to 
whom the last appeale is to be made is the Supreamtst 
power.^^ 

Again, the Resolutions against the King's Commis- 

^8o9§raigm$ Pawer^ pt L p. it. 

*7ML. pt L p. 44^ 

iiUil^ p. 49. The Italics ue mlaa 
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sions of Array, made by *<the supremest Court** of Par* 
liament, he declares to be lawAil and binding on the 
King and everyprivate subject;whilethe King*s"ed:fra- 
JudidaU and iUcgal Declarations out of Parliament** in 
opposition are not to be obeyed»but are in **contempt** 
of Parliament's authority, and if not punished "will 
bring this highest, greatest^ and mast honourable Court 
. • • into greater contempt and lesse estimation with all 
men • • • then the basest Court of Pipouders is.**^ 

In the same way he insists that if it is by statute 
treason to kill the Chancellor or any of the judges, 
''then much more must it be high Treason against the 
King and Kingdom, to warre agauist the highest Court 
of Parliament, or slay any Member of it, for doing their 
Offices and executing the Houses just Commands.**' 
y The hazy views of the real character of parliamentary 
^ supremacy that still existed so late as 1658 are illus- 
trated by the case of Captain John Streater, who had 



^SwwwyiM PoiMT* pt L pp. 100, lOT. 

* iM.» ppu 106. 109. That the flewt cxptcned here were not cntlrdy the Nsuh 
the ttnwle with the King* but were an csaeotiel peit of P»yiiiie*t politleid 
theoij. eppean in neari j all hit works. For example, in his Good M fSmdth 
flMNtel lAUriUit he designates ParUament •bJItH a council, 9$camd a couit, 
and Udrd a representatire body to alter and repeal laws. The order to not 
accidental (inirodmeiwm to tk§ Ckritiian lUatUr), In hto Brk/IUgitUr. when 
stating the chief pitipose of summoning Pftriiaments, tlie ** promotion of pub- 
lick Justke** comes before *• the enacting of wholesome Laws** (pt L p. 434)^ 
See hto PUa/ar ik$ Lardi (ItfM), p. 16S, where he gives many valuable refer- 
ences, pp. 311, 3l9t atoo hto AMdffmmU o/th§ R9eordi(\^i»\ PrAce^paaiw^ 
where we find him using the Judicial conception of Parliainent to a different 
purpose— IWliaments which are the "^best of aU CmnrU^ Coimctli. . • • when 
kept within their legal Bounds I so they become the greatest Mtochieft, Grieve 
ances to the Kbigdom, when like the Oe^an thejr overfkiw their banks.** 
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been committed to the Gate House by an order of the 
Parliament, and obtained a writ of Hi^beas Corpus re- 
turnable in the King^s Bench. In the course of the hear- 
ing on the writ, there was much discussion of the char- 
acter and efficacy of an **order of Parliament'* It was 
insisted by the Commonwealth's counsel that ** anOrdor 
hath force as well as an Act"^ The case is the more 
interesting from the fact that there was no ''Other 
House" in existence at this time. The result of the first 
hearing* held before the end of the short-lived Bare- 
bones Parliament, which had issued the order, was the 
remanding of Streater to the Gate House, the judges 
asserting the inability of any lower court to question 
what Parliament had done. ''If the parliament should 
do one thing," said Chief Justice Rolle, "and we do the 
contrary here, things would run round."^ To the ob- 
jection of Streater's counsel that "the parliament hath 
not power to alter the laws," the Chief Justice answered: 
''Why, they have the legislative power, and may alter 
and order in such sort as they please; they may daily. 
If they find any thing that is fit to be reformed, they 
may alter and reform them, and make laws new. It is 
strange a counsellor should say this." To the objection 
that there was no cause of commitment in the Parlia- 
ment's order, the Chief Justice answered: " It b true, 
here there is not We are judges of the law, and may 
call inferior courts to an account ... In this case, 
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if the cause should come before us» we cannot examine 
it, whether it be true or unjust: they have the l^;isla- 
tive power.** As to the objection that this was but an 
order and not three times read in Parliament, he asks: 
'* How can you tell but that it has been three times 
read?. • • But if it were but once read, we cannot call it 
intoquestion,butmustconceive itwas onjustgrounds."^ 
On the same point Judge Nichols alsoanswered:"Why, 
their power is a law, and we cannot dispute any such 
thing. And whereas you affirm it was once pleaded here 
'that the King was above the law, and might do what 
he pleased against the law,* that it was so here, I do not 
remember: but the parliament does not sa**' Streater 
then demanded that notice should be taken of the con* 
demnation of the King*s arbitrary imprisonments in the 
debates in Parliament in 1628 over the Judges* decision 
in Damel*s case. The Chief Justice*s answer is remarka- 
ble : ''The King was plaintiff against them, and he was 
but a feoffee in trust : The Parliament is plaintiff against 
you, and they are a legislative power.** The prisoner 
was accordingly remanded.' After the Parliament had 
come to an end, Streater*s counsel moved for a new 
writ, and obtained it The question now turned on 
whether a man could be detained on Parliaments order 
after the dissolution of the Parliament. The Attorney* 
General argued that "when Idngs die, it is true, that 

s5Sk.3V.,a0<,s8r. 
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Commissions do cease; but when Parliaments do dis- 
solve, their acts do not cease. Besides»a parliament is the 
Supreme Court, and they do constitute othor courts; 
and therefore it is not for other courts to question the 
proceedings of a parliament.**^ It was answered that 
*<an Act or Order of parliament is not a Judgment of 
parliament. We are here coram ProtedorcJ'^ The court 
took the latter view, and Streater was admitted to baiL 
In 1642, when Charles had replied to Parliament's 
passage of the ordinance concerning the militia, and 
had commanded his subjects to pay no attention to 
the ordinance, the Lords had in turn protested '^that 
when parliament, which is the supreme court of this 
kingdom, shall declare what the law of the land is, to 
have that not only questioned and controverted, but 
contradicted, and a command that it should not be 
obeyed, is a breach of the privilege of parliament.**' In 
Hobbes*s Behemoth this statement is commented on as 
follows: *'I thought that he that makes the law, ought 
to declare what the law is. For what is it else to make 
a law, but to declare what it is. So that they have taken 
from the King not only the militia, but also the 
legislative power.*** An even more interesting example 
of the transition from the old to the new is found 
in Filmer*s Freeholder's Grand Inquest: "Every Su- 

>5 A. 9V.« sot. 
s/Mi,aos. 

«£:ii^/ta TTorMMolesworthX toL tL p. 990. See also IS SI Tr.. 1498» Ibr % 
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preme Court must have the Supreme Power, and the 
Supreme Power is alwayes Arbitraiy ; for that is Arln- 
trary which hath no Superiour on Earth to control! it. 
The last Appeal in all Government, must still be to an 
Arbitraiy Power, or else Appeals will be in Infinitum^ 
never Bt an end. The Lfgbhtive Power is BnArbUrary 
PawcTf for they are termini convertibUei. 

'*The main Question in these our dayes is, Where 
this Power Le^laHve remains V^^ Filmer^s answer, of 
course, is that it remains in the King. - 

<*The high court of parliament,** wrote Sir Matthew 
Hale, ^'consisting of the king and both houses, is the 
supreme and only supreme court of this kingdom, firom 
\ which there is no appeal Wherever the dernier resort 
is, there must needs be the sovereignty; and so this 
word is constantly used and joined with it.**' Tins 
might almost pass for sixteenth century doctrine, but 
he adds, a few lines later: ''Again, if this should be, 
that the supreme jurisdiction without appeal, the der- 
nier resort, were to the house of lords, then is the legis- 
lative power virtually and consequentially there also; 
or at least that power lodged in the king and both 
houses were insignificant For what if the lords will 
give judgment against an act of parliament, or declare 
it null and void? If they have tiie dernier resort, this 
declaration or judgment must be observed and obeyed 
and submitted unto irremediably; for no appeal lies 

>/iirMMlioii €ffih§ Lords JSKnu*. p. Ml 
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from their judgment, if they be the supreme court And 
if it be said, this shall not be presumed they will do: 
I say, if this position were true, they may if they 
wilL-» 

He argues that *'the high court of parliament con- 
sisting of the king and both the houses of parliament 
are certainly the only supreme court of this kingdom, 
to whom the divolution of the last appeal or dernier 
resort doth belong,** for, he says, '*it b utterly incon- 
sistent with the very frame of a government, that the 
supreme power of making laws should be in the king 
with the advice of both his houses of parliament, and 
judgment should be in one of the houses without the 
king and the other. A supreme power of making laws 
should be thus in the king, and monarchical; and the 
supreme decisive power or jurisdiction and dernier re- 
sort should be radically in the lords, and so aristocrap 
ticaL Therefore it b not only de facto true in our gov- 
ernment, but it is most necessary, that the supreme 
decisive power or jurisdiction and the dermer resort 
must be where the legislative power is.**' This con- 
junction of the supreme court and the l^slature X 
Harrington also asserted: ''Wherever the power of 
making Law is, there only is the power of interpreting 
the Law so made.**' 

Lord Hale has been charged with confounding the 

^JuruMeiiom o/tk§ Urdi Hmi*, p. 90S. 

*A Sf9i$m o/PolUkt: Warkf, ^ MM. 
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legislative with the judicial power in parliamentaiy 
proceedings.^ In a sense it is true» hut it is easy to for- 
get that he was in the nudst of a controversy* The 
exclusive jurisdiction of the Lords on appeal was not 
as undisputed as to-day» and certainly there were some 
precedents against it. After all, his reasoning was not 
so much at fault He was correct in saying the Lords 
might declare an act of Parliament invalid if they 
would. At the time when he wrote it was not entirely 
unreasonable to imagine their willingness to do sa' 
The extent of the jurisdiction of the Lords was still a 
matter of controversy, and the distinction between jm 
dare andjus dkere was by no means yet dear to alL 
Only since this distinction has become perfectiy dear 
and well understood has the danger that Hale dreaded 
disappeared, and it is difficult to say that there were 
no grounds whatever for his fears, when we consider 
that it was well along in the nineteenth century be* 
fore the question was settied definitely when the judi- 
cial business of the House of Lords should be partid- 
pated in by the whole house and when by the Law 
Lords alone. Moreover, the line between legislative 
and judicial power is a very fine one. Where the two 
> powers are exercised by the same body, they cannot 
always be distinguished; where they are exercised by 
separate bodies, there are sometimes conflicts. Even in 

1 Pari, fliff, YoL sxTffi. p. lOM. 

STbto view It fbeiigttiencd by Kftding the ptoceedlngi of iMth bootet t^^ 
tiie varioiii phases of the kxig ttniggle between them in the vdgn olC^ 
See the Jounids of both hoiisci, jNMrfn. 
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I ) the United States, where the distinction between the 

I . two kinds of power is felt more keenly than almost 

anywhere else, it is not inconceivable that the Supreme 
J Court might at some time disr^;ard the distinction. 

' Some of its recent decisions seem to indicate an mi- 

I conscious tendency in that direction. It was probably 

a fear of this ''arbitrary** action, and the influence of 
views derived from EngUsh legal and political writers 
like Harrington, that led to the varying views of the 
early American courts on the question of the power 
of a court to review the acts of a legislature.^ 

In England at the present day there seems little 
danger of encroachment by the courts upon the l^^is- * 
lature, or xjice versa. Their respective spheres have be- ^ 
come pretty definitely marked. In a fairly recent de- 
cision it was said, ''What is said or done within the 
walls of Parliament cannot be enquired into m a court 
qflawJ"*^ The antithesis here is sharp. There is nothing 
of Parliament and ** other*" courts, or Parliament and 
"any inferior court** Except in the well-defined cases 
of the Lords* judicature in cases of appeal or in the trial 

iQn \hiM point see Thftyer, Liyol Bstt^ p.lti teq.« Th§ Ori^ amd 8eQp$ 
pfik$ Awurieam Voelrim of ContlUutioiuU Law; Biinton Cose. An lEtiqrMi 
Judicial Pawn' and UnamtUiatUmal Le^athm; Bryett Awmioam CmuMm 
w$aUK ch. scdiLi W. M. Meigs, Tk$ lUlatiam oftk$ Jndkutry to ik$ CamtU- 
iution, Anwriean Law lUvin^ wcL six. « E. S. Corwlo, Ths Smpnms Camri amd 
UneoHMiiiuiiomal AcU of Congru$t Midkigan Law Rivitw^ voL It., wHh icfer-> 
ences there dted; Tlw Cot^iei omt Judicial Pawtn in tks UniUd Statm «» 
1870, bjr Charles GiOTe Haines, Ph.D. (Columlna Unkunii^ SiudUi m Hw^ 
toty^ J?eoiiomtei,<uMliHi&{J0JLcn(r).OnthUquestiootheddwtesovcrtheGodn 
Qvil In France during the Consnlafce are motX instmcllfv. 
'Lord Coleridge. C J.. In Bmdkmgk t. OamU. 
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of peers. Parliament is how thought of and spoken of 
\ purely as a legislature, and even questions of privil^^e 
so &r as they properly belong to the houses are hardly 
considered any longer as judiciaL In a country where 
so much depends upon precedent as in England, it is 
impossible to say that new circumstances may not arise 
leading to a furbishing of the old weapons, but it is safe 
to say that to-day the general idea of Parliament as 
a court is well-nigh forgotten. 

. *' The separation of legislative and judicial functions 
.^is a refinement in the principles of political government 
*/ and jurispradence, which can only be the result of an 
advanced civilization.**^ 

B. The Etu>encx op Woios 

'*Wh£N states are departed from their original Con- 
stitution, and that original by tract of time worn out 
of Memory; the succeeding Ages viewing what is past 
by the present, conceive the former to have been like 
to that they live in; and fiaming thereupon erroneous 
Propositions, do likewise make thereon erroneous In- 
ferences and Conclusions.** Thus appropriately does 
Sir Henry Spelman begin hb account ''Of Parlia- 
ments.*** 

In no nation*s history has this been more true than 

^ Majr, ParlUun»iUary Praeiie§^ Mb cd., p. 754. For an excellent modern aigv- 
nent for tiie old Tiew see Anstej, On Blttekttan$*9 T%§orjf of iks Omjmjio- 
Une$ ofPtarUam$9U:Jundkal SodHy Papwn^ toL ill. p. SOSet seq., etpedalljr 
!>. 399 rt seq. See abo Hattchek, EngUtehu StaoUr^dd^ vol i. p. M«, note 1. 
*lttIigiiM# 8pd me mm amm$t p. SI. 
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in Englbh history^ and in no part of English history 
more than in the history of Parliament. The hardest 
thing for a historian of institutions to do, and the thing 
he oftenest fails to do, is ''to think away distinctions 
which seem to us as dear as sunshine;** and yet, as 
Professor Maitland says, ''this we must do, not in a 
haphazard fiishion, but of set purpose, knowing what 
we are doing.**^ One thing above all others has made 
this "thinking away** so difficult for us, and that is 
the slow and almost unperceived changes that have 
occurred in the meanings of words. To no other single 
factor can be attributed so many misconceptions re- 
garding the development of our institutions. As Set* 
den says: "We have more words than notions, half a 
dozen words for the same thing. Sometimes we put 
a new signification to an old word, as when we call a 
piecCf a gun. The word gun was in use in England for 
an engine to cast a thing firom a man, long before 
there was any gunpowder found out.**^ This has again 
and again been noted as a special characteristic of Eng- 
lish constitutional growth. Bagehot remarked it, and 
had to look behind the words to see that real working 
constitution which he described so brillianUy. "Lan- 
guage,** he says, "is the tradition of nations; each gen- 
eration describes what it sees, but it uses words trans- 
mitted from the past When a great entity like the 
British Constitution has continued in connected out- 
ward sameness, but hidden inner changes, for many 
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ages, every goieration inherits a series of inapt words 
— of maxims once true, but of which the truth is 
ceasing or has ceased. As a man's family go on mut* 
tering in his maturity incorrect phrases derived from 
a just observation of his early youths so, in the full ac- 
tiidty of an historical constitution, its subjects repeat 
phrases true in the time of their fathers, and inculcated 
by those fathers, but now true no longer. Or, if I may 
say so, an ancient and ever-altering constitution is like 
an old man who still wears with attached fondness 
clothes in the fiEtshion of his youth: what you see of him 
is the same; what you do not see is wholly altered.**^ 
\ '*In England,** Sedey says, "it is our custom to alter 
^ \things. but to leave their names unaltered."' 

I This change in the meaning of words, or, as often, the 

\Hndiscriminate use of one word for more than one in- 

/ stitution, fi^uently gives a valuable due to the true 

oC^ nature of the institutions involved. For example, we 

often find a word used of one institution at one period, 

and later apparently transferred to another institution 

which may now be widely different from the first In 

many cases this transfer is only apparent, for a closer 

inspection shows that the later institution is one of a 

number of branches into which the earlier institution 

has divided, the old name adhering to only one of the 

branches to the. exclusion of all the others, and some- 



^Ths Sn^i$k C^M(iliilioii(Aiiicricui cdltkmV pp. «i» m 

> 8eUne$ of PolUki. p. 998. See Hobbet, ImoUbm pert IL ch. nr. t elM the 

jodkiout lemerks of PkoTesior Diccj, Law o/tk$ OomaiUmHomt p. 17. 
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times to the exclusion of the orij^nal parent institution 
itselfl Whatever the character of the change, it is usually 
not unreasonablct in cases where the same word b used 
for several institutions now different, to conclude that 
they have not always been thus different^ 

Instances of this process have already been noted, 
but there are many others, some of them comparatively 
modern, which throw light on the judicial side of Par- 
liament's development One or two of the most impor- 
tant of these it may be profitable to note. The airiy 
lack of separation of powers b shown in the various 
meanings of theword"^ assize ;**^ the fixity of early lawby 
the word AabUssetnent (^te^i/im^n/um), which was long 
used in France; to say nothing of our own ^'statute." 
For more recent times a more important instance occurs 
in the different meanings formerly and to a certain ex- 
tent still attadung to the word ^^jurisdiction."* Prynne 
says that court which can question and banish or exe- 
cute the King's greatest officers '^must questionlesse be 
the highest /}otoer and Jurisdiction in the realme.^^ He 
speaks also of Parliament's *'power and jurisdiction"* 
in reforming the abuses of the King's menial servants 
and the expenses of his court,^ and again of Parliament's 
**Sovereigne Power and Jurisdiction in making and 

sOn this point tee Heam. 0m>9mmmU of Enfland^ 1st ed., pp. 860, Ml. 
•See Spelman, Olouaij^ and Du Cange« s. t. Jisnm; Oxford DietlMMf)^ s.t. 
A$iiu; Giieist,Cra«f. HUi. (Ashworth*t Enc^ish tnuisUition),voL Lp. S87,iiot«| 
Stnbbs, CanstUMtiomd Histarf, vol L pp. 614-lS. and p. 614, note L 
^8wHraij^PinMro/ParUanunUQndKm^iomi^pLlp.m. 
«y5Mi,p.86. 
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proclaiming Wane or Peace.**^ In like manner, he says 
the English Parliament has discussed and settled ques- 
tions connected with '*the Title and jurisdiction of the 
Crowne of Scotland**^ In his PundameTUal Libertia 
he speaks of ''the Legislative Tax-imposing Power "* as 
'*the inseparable incommunicable Jurisdiction of our 
Parliaments alone.*"' 

Clarendon speaks of ''the temper of the people, the 
extent of the courts of law, and the jurisdiction of Par- 
liaments, which at that time had never conmutted any 
excess of jurisdiction.'** | 

It is clear that making general law, — so far as it was 
conceived that law was "made,** — as well as the de- 
cision of particular cases, could then have been included 
under "jurisdiction," even when that word was used 
technically. Hale says so directiy: "Jurisdiction,** he 
sa3rs,"may be taken two ways. I. Less properly for acts 
of voluntary jurisdiction, which also takes in making 
constitutions and orders and ordinances. II. Properly 
for that judicial and coercive power tn/brocan/fn/tofo.**' 

Closely allied to "jurisdiction** is "judgement** There 
is abundant evidence that in Tudor times, and later, 
"judgement** was used of things we call legislative, as 

^SDvifoyiM PowiT, pL i. p. Ml 

s/Mi,Iitl.p.ML 

S|HurtL|i.M. 

«//tftory o/(A« J2i6«aSom book L 

^Jwritdkiiom oftk§ Lardi Hau$$^ p. SO. See also i /luf., Pkocmiiim. So a writer 

in 1684 spcftkt of PariUnient as '^tfae Ugfactt Judlcabne In this Kingdom,** 

wlien he U etidenUjr thinking of It In n ••kgidattTe" cnpodty. HarliUm AUt- 

e#/lKiif , vol T. p. 5ftl (ed. of 174A). 

[ "0 ] 



Digitized by 



Google 



PARLIAMENT AS A COURT 

well as of things judicial So John Knox says in 1558: 
*'It is evident, that her [Deborah's] judgement or 
gouemement in Israel was no such usiuped power."*^ 
Earlier, in Coverdale's version of the Psalms, we find, 
''I haue chosen the way of treuth thy judgments haue 
I layed before me.**' In King James's version we find, 
''Now these are the Judge^nenU which thou shalt set 
before them,** where Coverdale, the Geneva and the 
Bishops' Bible have ''lawes."' So also Lord Ellesmere 
in his speech in the Case of the Pastnatif refeiied to 
above, speaks of the statute authorizing commission- 
ers to treat with the Scots concerning the Union as 
''the judgement of the parliament."* 

The words of Sir John Eliot are very explicit: ''In 
this first & strickter signification [p^judicium] it intends 
a power of Judicature; y* decision & determination of 
all home causes & controversies iudidall, w^ sence & 
acceptation is soe vulgar, as it needs noe authoritie to 
confirme it. • • • Yet there it does not terminat, as if 
merely it were designed an Art of Judicature, & Justice, 
which haue proprietie w^ in it. but it goes further, 
likewise to the larger sence & meaning which intends 
a power of gouerment, & soe it is the same yi^potuUu 
& Imperium; summa potestas, mmmum imperium^ & tii* 
dictum summum^ being paranomasia & Identities, hav- 

1 PirH BUui oftk$ Trmmpa ( Arber*8 cd.), p. 41, quoted In tiie Oig/bni JKeHtm^ 

sPsalm exix., quoted In Oxford DieliOMry as abofn. 
^Exodm ui. 1, Oxford DMonoiy M abofc. 
«9S«.rr..Mi. 
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ing the selfe same sense and signification in the same 
latitude & extent**^ 

The oath imposed by Elizabeth's Act of Supremacy 
upon all holding office ecclesiastical or secular under 
the Crown brings out strongly the meaning of several 
important words. They had to swear that the Queen 
was ''the only Supream Governor** of the realm and 
all her dominions in things both temporal and eccle- 
siastical, ''and that no foreign Prince, Person, Prelate, 
State or Potentate, hath or ought to have any Ju- 
risdiction, Power, Superiority, Preheminence, or Au- 
thority** in the realm, and to renounce and forsake "all 
foreign Jurisdictions, Powers, Superiorities and Au- 
thorities,**' etc Commenting upon it Nathaniel Bacon 
says: "Now in regard Offhicci and EnormitieiBxe pro- 
perly against Laws, the power to xndl and correct^ 
must also be regulated according to Laws, either of 
War, or Peace: Nor do these five words Juris£ctum^ 
PoweTf Superiority f Pre-eminence^ and Authority^ con- 
tain any more Supremacy^ or other sence; for two of 
them speak ondy the Rank or Degree of the Queen 
in Grovemment, t;£s. Superiority and Pre-emifience be- 
longeth ondy to her, and not to any other Fordgn 
Power. And two other words do note her Right and 
Title thereto, by Potoer and Authority committed to 
her. And the other word denotes the thing wherein 
she hath Superiority and Power^ viz. in Jurisdiction: 

^Th$ IfoMrdUt o/iraii(cd. hf Gronrt),ToL IL pp. SS, ST. 
*1 Elii^ cap. !• 
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the nature of which word Ulpian (speaking of the na- 
ture of a mixt Government) explaineth thus: Quando 
servata dictione Juris judidorum Jit atdmadversio. So 
as this Supreme Authority in Jurisdiction^ is no other 
than Supreme Power to visit correct^ redress Offences^ 
or determine matters of doubt, by deputing fit persons 
to that end and purpose according to the Law; and 
this is all the Supremacy that appeareth to me» belong* 
eth to the Crown in these times.*** 

C. The Evidxncb fuhkished bt thx BcGiNNniGs op the Coiimoks 

AMD THX XAELY OmOANIXATiaN OP PaHUAMKNT 

The early English jury has always been to English- 
men and to others an object of admiration and investi- 
gation and a source of despair. Few things are more 
interesting or more important, and few more obscure. 
There is now no danger of confounding it, as was 
formerly done,' with the ancient suitors who pro- 
nounced the ''judgement "* under the old Germanic pro- 
cedure. It is distinguished also from the secta, or suit 
witnesses, which a complainant might in early times 
be required to produce to strengthen hb allegations, 
surviving to modem times in the conclusion of the de- 
claration, ** and therefore he brings his suit,** etc. The 
ultimate acceptance of the inquisition, it is nowbdieved, 

^DifeoHrM o/tks Ltnn and Oovemwuni o/Emgiamd^ part tt. p. IM. Hie aee- 
ond put of Udi book, ftora which Uils pMsage Is taken, was first published 
In 1651. (D. N. B., NaiktuM Baeom.) 

sCf. the statements made by Ersklne In his argument Ibr a new trial In thn 
great case of the Dean of St Asaph*8 In 1 784w 91 A. TV. . 974 et seq.* i?f«ftm#*# 
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was due more to royal than to popular pressure.^ Un- 
like the sectatores or the compurgatorSt the members 
of the inquest were chosen by the King. Unlike the 
old suitors in the County Court, they pronounced no 
'^judgement,** but merely a statement of fact, a vere die- 
turn, a verdict, while the King*s judge now pronounced 
the judgement. It is dear that the inguisUio must be 
distinguished in origin and in character from these in- 
stitutions that seem in some points so closely to re- 
semble it Unlike them, the recognition was ''a body 
of impartial men, summoned by an officer of the law, 
to speak the truth **^ concerning some matter. But, on 
the other hand, it is extremely improbable that these 
other forms of procedure were totally unthout influence 
upon the development of their new rival. ^'Things indi- 
cate,** Professor Thayer says,** the breaking up and con- 
fusing of older forms; anomalies and mixed methods 
present themselves. The separate notions of the com- 
plaint secta^ the fellow-swearers, the business witnesses^ 
the community witnesses, and the jurors of the inquisi- 
tion and the assize run together.**' 

Originally, in the King*s courts, as in other courts, 
the King or his officer merely presided. He regulated 
the procedure; he did not pronounce the judgement. 
That was the work of the suitors. In the period im-- 
mediately following the Conquest this appears to have 

iThei« U prabablj kM empluttU put iipoo tiie royal dement Uian was tiie GBM 

a few jrean ago. 

*Blgdow, HUtarjf o/lVoMAira, p. SSi^ 

^PfMmnar^ IWoHm am Etridmcit p* IS. 
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been true of all the King's courts from the highest to 
the lowest Nothing is more obscure, and hardly any- 
thing more important* than the process by which this 
procedure was changed into onewhere the King'sofficer 
is no longer a mere moderator, but a real judge; where 
he no longer asks for a ''judgement** from the qualified 
suitors, but instead demands a verdict from a definite 
nimiber of selected and impartial men. ''The gradual 
intrusion of the sworn inquest, of the nascent trial by 
juiy, soon begins to transfigure those courts in which the 
king presides by himself or his commissioners; justices 
and jurors begin to take the place of president and 
doomsmen, and this process is so rapid that we have 
nowadays some difiiculty in describing the andent 
courts without using foreign or archaic terms.**^ 

Probably the most important consequence of this 
change was the growth of a distinction between law 
and fact. In all the older courts, where the suitors pro- 
nounced the judgement, in the enqutte par tourbCf 
where the men of the fief declared what the custom was, 
no distinction was made, because it was unnecessary to 
make any,between law and fact. Traces of this remained 
in England in the rule that the existence of spedal cus* 
toms should be declared not by the judges, but by 
•twelve men.' But the juries that we find developed in 
England under Henry II, and apparentiy in Normandy 
) 

1 PoUoek and MaUkind, 9d ed.* toI. I. pp. 5IS. MS. 
^ >Blackfttofie,Comiii^niLLp.76|I>octoroiMlSltMi«frf, Dialogs 

2faxm$^ p. IS. 
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in the time of his fitthert^ seem in practice to have con- 
fined themselves mainly to what we should call"matters 
of fiiet** This does not, however, imply the modem nice 
discrimination between law and fiict The line between 
the two may have been recognized, — some such dis- 
tinction was prerequi^te to the new powers and duties 
of the King's justices, — but as yet it was a very mdefi- 
nite line.^ The Grand Assize, for example, decided the 
fcuA of seisin, but there was law in that decision just 
as there is law in a jury's verdict in a case of criminal 
libel since Fox's Libel Act The distinctive nature of 
the early inquest lay in the character of its members 
and in the method of choosing them, rather than in the 
subject-matter of their findings. 
I It is not strange, then, that the indefiniteness of law 
'and fiict in the older courts should leave its traces on 
N the new inquisUio which grew up in those courts; and 
the mistake, so fundamental m Englidi history, of con- 

^Charict H. HasklBi. 1%» Bor^f Ifarmam Jmpt jjwmioan Euioncal Rmmm^ 
voLTliLp.616ckteq. 

*11ie inddlniteiiess of the whole matter In the middte igcs to not TCiy tii^^ 
log In the light of Lord Mansfield*! great embanasament In 1770, when Lord 
Camden propoonded to him In the House of Lords hto A questions on the 
duties of the jurj In cases of criminal libel* the most searcUng of which was 
prohabljrthtos **Does the opinion (Lord Mansfield^s recent opinion In granting 
n new trial In Woodfall*s Case» although the Jury had biiNight In n verdict of 
*Gullty of printing and publishing mdjf'\ mean to dedare, that In the case 
nbove mentioned, where the jurj have dettvered In theb ▼crdict gutttjr, that 
tMs verdict has found the UdL onljr, and not the law P*" 16 ParL Hitin 1S91, 
1389. ScewhoAmmtURigitUr for 1771, pp. S4-d. ''ThedismajrandconAislon 
of Lord Mansfield was obrloos to the whole audience** (Walpole, if«motf«. 
▼oL tt. ch. xtUL ), and he reftised to make anj answer or to agree upon anj d^ 
finite time to do so. CampbeU*s dtf^/nffiMf, ch. uxyti Maj, CamiHimiiomml 
tfulorj^ch. Ix.« Stephen, //Mofyo/lA«(>timfMa Low, Tol.ll. p. 994 etseq. « 
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founding this inquintio with feudal trial by peers was» 
after all, a very natural one.^ For, in addition to what 
has been stated, there b an element — and a most im* 
portant element — that is common to enquHepartourbe 
and jury, namely, their conununal character. It b the 
essence of the decision given by the enquHepar taurbe 
that it is at once a single and a collective decision* So 
also the continuity of Uie jury as an institution has de- 
pended on the fact that the verdict of the jurors was 
both single and collective. If the jurors had ever been 
questioned as single witnesses, their answers would have 
become mere separate bits of testimony instead of a 
verdict, and the jury would have disappeared in Elng* 
land as it did on the Continent. The jurors were, on 
the contrary, never mere witnesses. They were^ from 
the very bepnning, <* representatives.** The vere £ctum 
to which they swore was not their individual opinion ; it 
was the conunon beUef of the countryside, and so this 
mode of trial was spoken of as ^perpaUT 

This communal or representative element is no ad- 
ventitious thing : it is an essential part of the institution 
itself, and was so from the b^^inning. Furtiiermore, 
the ingvisUio was not a mere judicial instrument, in 
our modem technical meaning of judiciaL We have 
been so influenced by the long subsequent history of 
the juiy in matters now called judicial, that we are in 
danger of losing the fiurt that it was used originally for 

iThUmtttakebcguiTaTearij. See Pollock and Maltlaiia.fl2ilo»y^i7iy&* 
Law, Sd cd., ToL IL p. e95» note t, with leferanoet. 
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other purposes too. Henry II and his successors got 
their information from representatives. They were the 
representatives of the countryside, the **pais^ sum- 
moned before the King*s councillors, the itinerant jus- 
tices, in the full county court The '^presentment** 
made by these representatives was a statement of what 
was generally believed by the ''country** concerning 
the matters on which the King desired information. 
These matters were whatever the King considered 
sufficiently important to him to instruct his itinerant 
justices to investigate. They might indude such ap- 
parently particular facts as the case of a man appealed 
of murder, or a quarrel concerning property; or they 
might be general, such as a tax assessment or a pre- 
sentment of all offences generally believed to have oc- 
curred since the last visitation. In the instructions to the 
itinerant justices in 1194 we find that the King or his 
ministers desire information on oath concerning such 
things as pleas of the crown, escheats, churches in the 
gift of the King, guardianship of minors where the King 
was interested, murderers of the Jews, and, what was 
more important to Richard, the pledges that had been 
in the possession of these Jewish money-lenders,^etc If 
we wish to include activities so diverse as these under 
the one word "judicial,** its meaning must be far wider 
and more comprehensive than the one we now give it.' 

iform o/Proc$$dim9 imiksJtMM VidUUiam im 1294* Sliibbf, 8. C, p. fSSL 
'Hie promltcocNit use of the Inquett in tiie Aogerin period shows that it was 
nsed IndiffcreiiUj to discorer ikcU that we should labd fiscd or JudldaU a^ 
nanj that can hardly be properlj put in either class. Hie men of that daj made 
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Historically, these different classes of cases may 
not all have come imder the inquisitio at once. As we 
have seen, the jury may have been first applied to some 
with consent of parties, to others under pretence of a 
fiulure of justice in other courts, or even by a mere 
act of power. However that may have been, the inqui- 
sitio when once applied is applied to all, whether they 
be particular or general, ''judicial,** fiscal, or what not 
Investigation shows that even our obvious distinction 
between the grand and the petty jury arose only when 

DO such dltttoctloni. The subtequent hisloiy of the laquetl la Judicial roetten 
in England, and the grealplace it occupied in the minds of men lilM Pottetcne or 
Sir Thomas Smith as a national institution, are lilielj to obecufe the undoubted 
fact that originallj it was used for manj purposes which we should caU noo- 
judldaL We no longer emploj It, In tiie original form at least. In the assess 
ment of taxes. We do use It In the presentment of crimcst but It Is a mistakt 
to thinlc that originallj the Judicial use was anj more characteristic than the 
fiscal In fact, Biunner has shown that Its origin Is probably to be sought Ift 
the fiscal machfaiwy of Charies the Great 

The attempt is sometimes made to push back Into the carilert Angerte 
times a dear distinction such as existed hier between the ordinaiy ^^Judidal** 
business of the Itinerant Justices and that of the *• General Eyre** which oe> 
curred at longer Intenrals and was concerned with ** business of all sorts, not 
mereljr Ju^ttdaL** See, for example, A. T. Carter, HSiloiy ^fa^lUI Ltgmi /•* 
jfiMtojw, pp. 6T, 88 (Sd cd.). This distinctioo Is one which arose on^ after 
Parliament had begun to take from the Itinerant Justfces the *« non-judicial** 
business which at an earlier date had constituted such a huge part of their 
duties. See, generaUjr, Holdsworth, A £.!«., vol L pp. 115, 116« Amu «/ 
yartkampion^ chs. tL, tHI., ix., xl. (Stubbs, 8. C, p. 159), Stubbs, UUioriemi 
inliWtfcfioiw fo <5# leottf Sm^ p. IM et seq. ; JS^£fel CSbori^ 
Eixhepisr^ ch. Ui. sec, x. (pp. 140-3 In ed. of 1769). 

The provision fai chapter eighteen of John*s charter that the three po ss e ss ory 
assises should be held In the various counties before JuHichrH sent out for 
that especial purpose does not Imply the existence in 1915 of a general dls> 
tinction between *«Judicial " and otiier adminUtrmtiTe business. Cf . di. ▼ill. of 
the Articles of tiie Baions (Stubbs, & C, p. Ml), and chs. xUL, xv., of Heniy 
lIPs second reissue (Stubbs, 8. C, pw 345). See Mr. McKechnle*s < 
tary on this proTisksn, ifo^na Ctirtm, p. 317et seq. 
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men began to see that a presentment of eonmion be- 
lief might be incorrect in fact. But even when the pre- 
sentment had thus become traversable, it was not felt 
at once that the same jury which had sworn to com- 
mon rumour should not also swear again to their opin- 
ion of the truth of the rumour. It was some time before 
a second jury was thought necessaiy. 

The questions put by the judges to the people un- 
der oath must at times have been terribly searching. 
Rather than face them, we are told that the men of 
Cornwall in the year 1288 took to the woods.^ The rea- 
son for this terror on the part of the subjects is also, 
in part at least, the explanation of the eagerness of 
the King to extend the operation of the inqtdsUio over 
so many different things. A few &r-seeing men like 
Henry II might appreciate the value of the concen- 
tration of judicial administration which resulted from 
it, but all could see the financial advantage. Trial of 
causes meant profits. Justice and the profits of justice 
were synonymous to most feudal lords. Fees and fines 
were among the most important of their possessions.* 
The English court and the English realm were not dif- 
ferent from their neighbours in this. Under the Norman 
kings *'it was mainly for the sake of the profits that 
justice was administered at alL**' 

^Amn. DunH. (ulnnaZit Jfomufiei. RoOs Series, voL OL p^ lS5)b quoted bj 
Pdllockuid MaiUand. ynlLLp.909. 
>Etnielm HUtcir§ d§ DroU Phm^ak. p^ ML 

s Stubbt* 0. H,t voL l.j>. 418 1 Madoi, Exekigmirt chs. xU.« zIt. The ftunout IM^ 
eUi chatter of Magna Charta— ilTuJli Mndimiu^ ntUU mgabimmt^ ami dif4r$mm$. 
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The significant points in the character of the early 
jury, therefore, are, first, that it was a royal means of . 
ascertaining the general heUei of a district on any ^ 
subject de^rable to know; and secondly, that it was a • 
means involving the choosing of certain representative 
persons to ''present** that general belief to the King's 
officers. But the difficulty was to find men who knew 
the things generaUy talked about, but who were at 
the same time "representative men.** In questions con- 
cerning title this was simple enough. The substantial 
landed proprietors would be the best judges of ques- 
tions of that kind; and so the Grand Assize, which 
was used in those cases, was composed exclusively of 
knights. But in many other matters, especially cases 
of alleged ivrong-doing, there was greater difficulty. 
Those in the district who were most likely to know 
the kind of gossip which would form the basis of a pre- 
sentment would in many cases not be the most trust- 
worthy element of the population. It was necessaryt 

rteium auijuHiiiam^tAMwu Uiat the buoni considered this one of their 
grievances. They were determined to stop the encNMchmeats of the KIngli 
court on their own jurisdictions. The main aim was proba^jr not, as was Ibi^ 
merljr assumed, to protect the poor from the oppression of exofhitaat feesi 
it was rather to make it unprofitable for the King to draw eases Into his 
courts. The chapter is closely reUted to chapter thirty-four, Brmn qu&d ■ocaiwr 
FRAECIPS d§ c9Uro womJUU alkmids aliquo Um^mmUo mmds Uh$r Aowo omiMmrB 
pouU curiam mmisii. They were both in the interest of the barons. Hence tt is 
that Professor Jenlu thinlu this chapter thirty-four as reaUy a hindrance to 
the advance of English liberty. Tk§ Myth o/Mayma Carta: TndeptmdmU As- 
ei«i0, 1904. There can be no doubt that it shut men out ftom the advantages 
of the King's courts and forced them back upon the inferior and often biased 
courts of the great nobles, from whfeh they only escaped in time by a series 
of fictkms invented by the King's judges themselves. See McKedinle, w 
Csfta, pw 40ft et seq. 
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however, that the justices* time be not wasted in in- 
vestigating idle tales, or worse. The representatives 
must be credible as well as informed We find, there- 
fore, in the plea rolk instances where the jury is made 
up of two classes of persons, — those who furnish the 
fiicts, and those whose standing gives these facts suf- 
ficient credibility to furnish the baas of further pro- 
ceedings. For example, in 1202, we find the plaintiff 
in a case conceding '*that a jury may be made • • . by 
lawful knights amd men who know the truth of the 
matter.*''^ Notwithstanding this, the verdict is a single 
one. The &cts may be directly known by only part of 
the jurors, but they are sworn to by all alike. This of 
course implies, within the jury itself, a process of ex- 
amination and sifting of evidence by the knights be- 
fore the final collective verdict is reached. There is thus 
in the very essence of the early jury, besides the mere 
duty of presenting facts, a representative function, and 
also a third function, which Maitland calls the **quasi- 
judidal dement*** 
' These proceedings thus held before the justices 

iSflM CIvaPlMf (Sdden SodetfX Na ia9. See alio Bractoo, m^ 
(IbUo 14SX where jwraicrm end vWaia$ ere nentSoiied. The Jmratom end 
etlliila#ere alio referred to ia chapter I. of the A9$k§ ^ ClenwMioii (Stnbbt, 
SL C p. 14S). For dltcwirione of the difference between /iirolorM and efflofot, 
see StarUe» On Trial £y Jwr^ p. «ft; Pdlock and Maithuid, H, B. L., «d 
ed^ToLll.p.644etse<|.t Y. B. 19 amd IS Edmard ill (RoUs Seriet)» 
Mr. Plke*s Plefiu*e. pp. boil, budit Malthuid« Pkato/th$ Orawn/orth§ Comt^ 
Q/OUmeuUr^ Introduction, pp. xUI-xliT i and efpeclaU/the renuurfcs anddtn* 
tkmt ofPkofeiiorGroMin hit piefece to fht S^Uei Cai$§ from iktConmmn* 
ISott»(Sdden SodetyX PP- nx-aoxlT. 

> Pdlocfc and Maitland, ASifo»yo/J?fylM lata. Id cd., voL II. p^ etl 
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itinerant were distinctly anti-feudal in character, and 
were strenuously objected to by the barons;^ but the 
inquisitions of knights that reported periodically in this 
way to the King's officers have been generally recog- 
nized as an important stage in the history of English 
representative institutions. The character of the busi- 
ness dealt with on the circuits of these officers, or jus- 
tices, is known mainly from the directions issued by 
the King to the justices mentioning the things to be 
investigated, and from the records of cases that have 
survived to our day. We have, so far as I know, no 
record of any petitions of a general nature presented by 
the knights to the King through these justices in eyre, 
but this is no evidence that the knights might not cam'^ 
plain in their representative capacity of jurymen as well 
as swear to a presentment of criminals. Such things 
would not be so likely to be preserved as, for example, 
the records of concrete cases on which property rights 
depended.' 

It is worthy of note, in passing, that after the Com- 



> B. g. Ifa^Mi C&wfo, cap. Si. sir Robert Cotton bdl^^ 
were first sumiiioiied to the PArUaments to weaken the power of the baronti 
It was a blow at their power. Just as was the encroachment of the rojal lat- 
tice upon the manorial conrts, which was accomplished large!/ thiongh the 
agency of the Jory. See Sir Robert Cotton's Bruf Ducomrm wmoirmbnf tim 
Powtr oftk» Phtw amd Comwuma o/ParUatmmU •» Poml o/JmUoaiw: CoUmi 
PoMthuma^ p. S45 et seq., especial^ p. SM. Ptynne oombats this tIcw in the 
prefkce of his ^6rtd^iiMia ^<Jhf iKMOfdk 

'Sir Ersldne May says in reference to the period beibre Edward I» when ttia 
first parliamentary petitions appeart *«It Is coi^ectured thai the paitleB ag^ 
grieredcame personally beibre the council, or p r eferred their c omplai nt s In 
the country before the inquests composed of ofllcers of the Crown." JRsri 
iV«e<iei,9thed.,p.60e. 
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mons had become a regular part of Parliament, the 
petitions in the Rolls iure directed to the King or the 
Coundl* just as would undoubtedly have been the case 
in the county court; for the itinerant justices were 
judges coram rege^ and as such were, as we have seen, 
members of the King's CounciL 

It must surely be considered no great innovation if 
a King should at some time ask these ''representative** 
knights to bring their information — and possibly their 
complaints — collectively before the assembled Council 
instead of before its members when scattered on circuit^ 

^TheSnt Instance reooided is in 191S. *• Before his (Edwaidrs]reigBl have 
icMon to bdleve that pertlcs came up from the shires beftxe the Comicil. and 
sometimes In great numbefs* or thefar complaints were commanicatied to Ps^ 
llament by lnqncits,whlch were brought down by various Ofllcers of the GwD* 
cil; these Inquests we may call eiaminatJons of witnesses.** Testi m oay of S& 
FVimds Palgmve, In iZf|MH oil AiMi0 PjIMom; Pari. P^^ 
r6L zii. p. 90. For a case of a jury ordered to 9ippeu before the Coundl In ttie - 
rdgn of Edward I, see Note D (pp. 851, S58). An interesting case oe cmi ed 
in 1390. Sir Thomas Berkdy was charged with the mnider of King Edward II» 
who had been in his custody. The case was tried before the King In ParilameBL 
Berkely placed himself on the countiy. A jury of Imights was summoned, 
who appeared **conHii Domm» It$g$ m PwfUomtmio mo apud Westmonastfr* 
ttam,** and gave verdict of aoquittaL RoL Parl^ voL iLp.d7, No. 16. Sir Mat- 
thew Hale seems Justified in saying that Sir Thomas Berkely was ««unqoes* 
tionablya peer of the realm.** /urMMioii o/<Jhf Xordt ifouM, p.01|£orvb* 
Btportt voL L p. 801; Dugdale^ 8ummamt$t; D. N. Bn Btrkd&gt FmmUif tfi 
But HatseU thought he was a knight merely ( P r ^ esdiiil g, «d ed., voL Ir.p. IS, 
noteX and it is hard toexpbin why the man who Is generally believed to have 
furnished the **slngukr and unfruitful precedent" (Haroooit, Hi§ OroM tk§ 
SUward and TViol o/P^^n^ pp. 337, 388) of the trial of a peer In Parliament 
by a jury of knights, should himself be designated in the record upon the RoPs 
of Parliament as ••Thomas de Berkele, Mil*.** ••! marvd,** says Selden, •*the 
hxds permitted the kwd Birftfiy to ware his peerage, and put hlmsdf mipsr 
patrktrnT Judieahurw m ParUammU: Worki. voL III. coL 1803. The author of 
Tk§ Com SiaUd conemung th§ Jmdkaiur$ o/th§ HomHo/P4tr$ in tk4 PokUcf 
.4jip#ali(1878)(Lord Holies (P)], considered Sir Thomas Berkley a < 

[184] 



Digitized by 



Google 



PARLIAMENT AS A COURT 

This must have been a far more expeditious way for 
the Council to dispose of much of the fiscal and other 
business that wovdd ordinarily have come to it even- 
tually from the shires; and the very frequent occur- 
rence of ordinary litigation in the earlier rolls, to say 
nothing of crimhud cases brought before Parliament 
through the process of private appeals,shows that much 
of this business must have been "judicial^ in nature. 

There can be littie question that the King^s main 
motive in thus summoning knights to his Parliaments 
was a desire for revenue ; but this we have found equally 
true of his use of the itinerant justices. The revenues 
from "justice" were a very important part of the King*s 
income, but there is no reason to believe that the as- 
sessment of taxes was any less prominent among the 
duties of the justices when they were on drcuit than 
when they were in Parliament The blending of judi- f 
cial, fiscal, and other business is characteristic of their ^ 
work in Uinere^ as it is of theur duties in '*The King's 
Council in his Parliaments." 

The summoning of representatives from the towns 
must at first also have been for fiscal reasons laigely. 
But in the towns that had obtained exemption from 
the visits of the King's officials, there was doubtiess the 
same fusion of functions that we find in those towns 
which were not dilTerentiated from the country around 
them. In the favoured towns the point of contact 
with central institutions may have been to a greater 
extent than elsewhere the exchequer side of the Coun- 
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dlf but thb was a difference, for the early and formative 
years at least, in all probability relatively unimportant 
in practice, and in theory no difference at alL 

Thus we have in time the King*s Council in his 
Parliaments composed of persons from two estates of 
the realm, joined by r^resentatives chosen from the 
knights of the shires and the citizens of the towns. 
Probably for a good while the relations of these new 
members of the Parliament toward the old were not 
. very different from the relations existing when the 
^ ^ Council went to meet the knights instead of their go* 
V j^ ing to meet the jCounciL Now, as before, justice was 
^ y y administered in the King*s name, and all other acts de* 
/ ^^ ^-^ \ rvN "^^ *^^ ^^8*^ validity from the wiD of the King, to 
^ (K"'^ *or which the petitions of the Commons, like the petitions 
e^ \i^ of any other men or community of men in tiie king- 

V yj^^ dom, were an inducement, but nothing more. Only in 

^.v. certain specific matters, especially certain forms of tax- 

\^ ' ation, had the King promised not to act without the 

assent of the estates vitally interested. These relations 
of Council and conmiunity subsisting before and after 
the summoning of the knights and burgesses left a 
lasting mark on English central institutions. To this 
day the King's judges continue to attend the House of 
Lords, summoned as of old by a different form of sum- 
mons from that of the peers, but summoned still as 
a constituent part of '*The King's Council in his Par- 
liaments.** 
Through all their history, too, the Commons have 
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remained the ''Grand Inquest of the Nation.** Judges 
and inquest the two houses were before they were 
joined; Council and Grand Inquest th^ remained; and 
this conception of their origiut their character, thdr 
duties, and their privileges serves in laige measure to 
explain throughout the history of Parliament, not only 
the claims of one house against the other, but also 
their conmion claims as the **High Court of Parlia* 
menf* 

An instance of the influence of these ideas in a vexy 
practical way is furnished by the uncertainty concern* 
ing the effect of a prorogation or a dissolution upon an 
impeachment, which gave rise to almost interminable 
debate so late as 1790, during the trial of Warren 
Hastings. The points which came up for discussion 
there show that even at that late day the judicial and / 
legislative functions of Parliament were by no means y 
clearly distinguished. It was argued on the one hand 
that a dissolution must put an end to an impeachment, 
as it would to any bill On the other hand it was said 
the Court of Parliament is as permanent as any of the 
other courts. '*It is a court perpetually existing. • • • 
Considering it as a court, which though, like all other 
courts, it has certain times of acting; yet, like all other 
courts, it has a constant existence, and cannot be anni* 
hilated.*'^ But granting that Parliament's action in such 
cases was judicial, did not this put it within the power 
of the Lords alone, by their single resolution, to put an 

I Pari nUi.. voL xxvilL p. Hit. 
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end to the case and thus defeat the wishes of the Com- 
mons? The idea was indignantly repudiated in the 
Commons: "If it gave up this, it gave up all, and, Uke 
salt that had lost its savour, was good for nothing.**^ 
This looks decidedly like the same old " confusion "* of 
legislation and adjudication. To one of the members, 
** Gentlemen seemed to have law in their words and will 
in thdr meaning; to talk of parliamentary law, and 
reason about parliamentary power;**' and Pitt declared : 
''Parliament exerdsed two powers, — l^pslative, and 
judidal, which had their separate and distinct limits 
and duration. The confusion of these powers was the 
principal source of all the doubts upon the present 
question.-* 

It is true that with the extension of wealth and cul- 
ture among the non-noble, and the birth of self-con- 
sciousness in the electorate, the Commons increased in 
power and importance until in time they deprived the 
^^ King of his newly found legislative sovereignty. This 
at first they shared with the Liords, but in the end, 
through the control of the King*s ministers maintained 
by the ** Conventions of the Constitution,** they have 
in modem times added to their former strength the 

iPoHL Hiti.. voL xztOL pp. IHOX 1084w 
>iMi, p. It4& 

>/Mi, p. 1003. Seethe whole debele in TolumemriiU oT the ParHammtUuy Hi^ 
taty, p. 1018 et icq. An exceUent tummary of it is gi^en by Sergeant Runnlng- 
toB ia hit cditioo of Hale*t Higiory ofik$ Common law (pw ^ editioo of 1690). 
On the indefiniteneu of the character of impeachment in earlier timei, ice 
Pike, Coiwt HuL ^fikt Hmm QfLordt^ p. 998 et icq. The caaet of impeach- 
ment ftom the eariiett timet are given in Hattellt Frte^tUnti (9il eiL, voL iT.> 
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King's legal prerogative, an addition which has made 
tiieir power preponderant 

And yet, tiirough all this long and wonderful pro- 
cess, the Commons, like Parliament as a whole, have / 
retained much of their judicial character. For part of "^ 
these judicial powers they entered into a long and bitter 
fight with the Lords, which resulted in some losses. 
Some otiier parts, however, as bills of attainder and . 
impeachment, they retiuned until these fell into disuse 
or disfavour. Of all these powers, impeachment illus- 
trates best that oldest characteristic of the Commons* ' 
House, — the function of presentment. They were there 
obviously the ''Grand Inquest of the Nation.** In the 
seventeenth century Filmer used this as an argument 
against their power. If the Commons were summoned 
only adfaciendum ct consentiendum^ they had no power 
to dissent^ In Fitzharris*s Case it was said: ''The Com- 
mons of England in Parliament are supposed to be a 
greater and a wiser body than a Grand-jury of any one 
county. . . . Will the law of England now suffer an ex- 
amination, impeachment and prosecution (at treason^ 
to be taken out of the hands of the greatest and wisest 
inquest in England?**' So late as 1889 Lord Denman 
declared: "The Commons of England are not invested 
with more of power and dignity by their legislative 
character than by that which they bear as the grand 
inquest of the nation.*** 

^ n« /VMAoUirt* Oraad /iigiMfC, p, 5. The titie te tignll^^ 
SS Si. TV.. iM. 19 AdoipkMt t SOit. 114. 
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Hardly anyone has doubted the judicial character of 
the Commons so &r as this presentment of crimes b 
concerned. When, however, we come to the question of 
actual judgement, to the function originally exercised 
by the Curia A^^, the problem becomes more difficult 
The Commons fought long and hard for a participa- 
tion with the Lords in this important part of judicature. 
Precedents exist in the middle ages which could be 
cited for that participation; others exist that may be 
and have been cited against it It is outside the purpose 
of this essay to enter the long controversy over this 
question, except to try to indicate how fiur the contro- 
versy arose out of the indefiniteness of the line between 
'^Iqpslation** and ** litigation.** 

The best modem authorities seem to agree that the 
solution of the problem which has actually been made is 
on the whole the one most nearly in accord with ancient 
practice^ namely, that jurisdiction in error should be in 
theLordsexclusively,butthat neither house should have 
any original jurisdiction except in extraordinary cases 
; when their privileges or their members are involved.^ 

1 See eqMdaUy OB thto fobject : Pike, CbMl. IfiM. o/a« i7oiiM 
98T-91« wUh references there dtcdt HoMsworth, Atifory of EngUdk Lam. 
roL I. p. 175 and iiole» p. 176 and note, p. ISO, and eltewheres Hale, JwriwdS^- 
tiom «/ tkt Lofrdt Mwtu. especially cfas. sxL, xxii., and xxxIt^ and Hargrare's 
valuable preface; Selden, Judkaimrs m ParUatmmU; Stubbs, Coiuf. liitL. voL 
n.(i^td.\pp.96U936immtT.Fr§$hMir9* Grand Jn^MSti;C€ke.FimrikIm' 
aiiiaU. ParhamMl; Sir Robert Cotton, A BfUfDiacaarM cometmim^ ik$ Pawmr 
o/Pttrt and Cammams ofPaHkmmU. t» PomI o/Jadkatmr* : Coiiom PoMuma. 
p. S43 et scq. « Ptynne, PUa far th$ Lard$; Pnthero, Doeumtnia. Introdiie> 
tion, pp. IuoIt, bauLft Gardiner, HitUny of England^ vol. It. p. 19i et 8eq*t 
Tk§ UVif ofJudga JmitiM. pp. 107-lS, 145-30t Tka Com Statod tometrma^ 
tk$ Judkatmro oftk$ Haim of Paan in iU PohU of Apfoh {}9t6\ 
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The arguments of the seventeenth century, when this 
great question was under debate, throw light upon the 
ideas then existing as to Parliament's judicial powers 
in general But for the indefiniteness at that time still 
remaining in men*s minds concerning the difference be- 
tween law-making and law-declaring, the great contro- 
versy between the houses over judicature could hardly 
have occurred; but for the growth of a new idea of 
l^slative sovereignty, the controversy could not have 
been settled so easily as it was. The complete victory 
of legislative sovereignty in England, aiul the entire / 
disappearance of competition between the houses for ^ 
judicature, were contemporaneous, but it was a long 
time before the one was complete or the other entire. 

It is impossible here to do more than indicate briefly 
the lines of argument adopted by the two houses. They 
are best set forth in their historical and constitutional 
bearing, on the one side, by Prjmne in his Plea for the 
Lords, and on the other, by Sir Matthew Hale in T^ 
Jurisdiction of the Lords House. 

Thus Prynne argues: **It is a rule both of Law and . 
justice, that no man can be an informer, prosecutor, . / 
and judge too of the persons prosecuted, & informed 
against it being contrary to all grounds of justice: thore* 
fore he ought to complain and petition to others for 
Justice. But the Commons in all ancient Parliaments, 
and in this present, have been informers and prose- 
cutors (in nature of a Grand Inquest, to which some] 
compare them, being summoned from all parts of the 
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kingdom to present publike Grievances and Delin- 
quents to the King and Peers for their redress) and 
thereupon have alwayes petitioned, complained to the 
King. and Lords for Justice against all other Delin- 
quents and offenders in Parliament, not judged them 
themselves. • • • Therefore the House of Lords hath the 
proper right of judicatory vested in them, even in Cases 
of Commoners, not the Commons ; who are rather In- 
formers, Prosecutors, and Grand Jury meut to inform, 
impeach, than Judges to hear, censure, determine and 
give judgement**^ Therefore, he concludes, the judicial 
power '* resides wholly and solely in the King and 
House of Lords, not in the House of Conunons; which 
hath no part nor share therein singly considered in it 
self, nor yet joyntiy with the King and Lords, but only 
in some special cases and proceedings, as when and 
where the King and Lords voluntarily require their 
concurrence, or where the judgement and proceedings 
in Parliament are by way of Bill or Act of Parliament; 
or when a judgement passed or confirmed by Bill or 
Act to which the Commons consent was requisite, is 
to be altered or reversed, but in no other cases else, 
that I can find To make this out beyond contradiction; 
it must be necessarily granted by all, and cannot be 
gainsaid or disproved by any, that this Supreme power 
of Judicature hath been vested in our Great Councils 
and Parliaments even firom their banning and original 

iPlfa >br <Jhf £or^ pp. 909« Sia Tbe fita]k» of the origfi^ 
M they bave no signlflcftoee. 

[ 19f ] 



Digitized b^' 



Google 



PARLIAMENT AS A COURT 

institutioiit it being the aniientea^ as well as highest 
and honourablest of all other Courts : That it had this 
Sovenugn Jurisdiction vested in it and exercised by it, 
both under our Britisht Saxont Danish and Nonnan 
Kings, I have elsewhere evidenced, and shall anon make 
good by undeniable presidents.**^ 

These must be taken to be Prynne's real views on 
this question. It is true, they contrast strangely with 
his argument, cited above (page 157), that ParUament 
can legally do business without the bishops, because 
the presence of the whole bench of judges is not 
necessary to the validity of legal decisions. But in 
1648 Prynne had been trying to justify by precedent 
acts that were unprecedented, to cover under a veil of 
l^^lity a contest that had passed into a struggle for 
supremacy. 

In agreement with Prynne were such men as Lord 
Bacon,' Sdden,' Filmer,^ Judge Jenkins,^ and Nathan- 
iel Bacon.* On the other hand. Sir Matthew Hale 
insisted that **the supreme court of the kingdom is 

>P^/m> <A« lord^, p. 16i. The Mine Idea he ezin«sied daewboei **The CoB^ 
moos have no more authority, right, reason. Jurisdiction to Bmlt, or restrala 
this their (t.«. the King and Lords*] ancient right. Judicature. PriYlledge(rouch 
lesse to abrogate) then the Grand or Petty Jury have to limit, regulate the 
Judges or Justices Commissions, Authority on the Benchi or the TenanU the 
Jurisdiction of their Lords Courts, or every Committee of the Commont HouM^ 
the Excesses of the House It self.** Bru/R$9uUr, pt L p. 441. 
^Ad9Ui$ to Sir O0ory$ MUkn. 
*Judieatur0 im ParlmtMM: Worki. voL Ul. OoL l9St. 
« fW«Aolil«n^ Orvfui /ngiMK, pp. M. 
<^ lyarhi. pp. 107-13, 14^.80. 
•Diicourm on <7oMnifiMiil, pt tt. p. 14. 
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ndther the house of lords aIone» nor the house of com* 
mons alone; no, nor both houses without the kmg. — 
The high court df parliament, consisting of the king 
and both houses, is the supreme and only supreme 
court of this kingdom, from which there b no appeal/*^ 
With him Coke seems to agree,* and Sir Robert Cot* 
ton's statements antidpate Prynne*s aigument of 1648: 
** To infer, that because the Lords pronounced the sen- 
tence^ the point of Judgment should be only theirs, 
were as absurd, as to conclude that no authority was 
left in any other Commissioner of Oyer and Terminer^ 
than in the person of that man solely that speaketh the 
Sentence."*' 

All this is interesting here mainly from the fiict that 
the arguments on both sides start from the ancient in- 
quisitorial functions of the Conmions. 

The obvious explanation of the whole struggle lies 
in the fiBtct that in the seventeenth century the Com- 
mons and the Lords were contending for a supremacy 
that was purely judicial, but the precedents on which 
both had to rely belonged to a time when the sharp 
distinction was not made between judidal and legisla- 
tive. The number of lawyers in 1695 who would or 
could use the words ''judgement** and ''law** as prac- 
tically synonymous terms was very limited indeed. 



Uiiiiidie<to» o/liU I<M^ Hmim, p. 905. See alio piK 19S-7, 90^ 

sCb<loiii PoilAwMMmx 359. See alio lome •tatemeots of Sir Robert Atkynslo 
Sir W. WUKamii Com. IS A. IV.. lilS-lA. 
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And yet that has to be done if we would understand 
the meaning of the older precedents. 

It is amazing to note the comments that are made 
even in modem books upon the judicial activity of the 
early Commons. Such activity is usually dismissed with 
a statement that apparently there was a '^confusion** 
of legislative and judicial power. This seems usually 
to dispose of the matter. Such expUmations recur again 
and again, without so much as causing any anxiety ot 
any desire to explain why these *' confusions** are so fire* 
quent Thus we still go on trying to decide the old ques- 
tion — impossible of solution only because it is not a 
proper question to ask — whether the judicial power in 
mediaeval times rested exclusively in the House of 
Commons or in the House of Lords. The only answer 
that can be given is that there was no separate ''judi- 
cial** power in existence, if we mean judicial in the 
modem restricted sense. ''Jurisdiction** was shared by 
the houses, but it was a jurisdiction that extended to 
the making of general rules as well as to the decisicm 
of particular cases. When the new, refined, and re- 
stricted meaning of the word had come to be the only 
one understood, it is evident at a glance what confu- 
sion must arise in trying to squeeze the old words in- 
to it; and also what contention must result if men of 
varying views were unconscious of the wrenching and 
twisting those old words had undergone in the process. 

A very striking example of this unconscious desire 
to mould ancient institutions to fit modem concep- 
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tions occurs even in such a book as Fike*s Cofutitu- 
tional History of the House qfLords, one of the most 
accurate and suggestive worics on English parliament 
taiy institutions. The case was one arising out of a 
petition to Parliament in 1414 by the son of the Earl 
of Salisbuiy, praying that his father*s case might be 
reviewed and the errors redressed. The fiither had been 
put to death without a trial, but the temporal lords, 
with the assent of the King, had afterwards adjudged 
that his lands should be forfeited for troison. Of this 
case Mr. Pike speaks as follows: 

*'The petition and the subsequent assignments of 
error are hardly comprehensible according to any ac- 
knowledged legal principles. It was asked that errors 
alleged to have occurred, not in a Court below, but 
in Parliament itself, should be corrected in Parliament 
Among the assignments of error were two which had 
relation to the Commons. In one the original *declara* 
tion and judgement* were r^arded as judicial acts; in 
the other they were regarded as legislative acts. In the 
one it was complained that they had been pronounced 
only by the Lords Temporal with the King*s assent, 
who'eas the judgement ought to have been given by 
the King, as sovereign judge, and by the Lords Spirit^ 
ual and Temporal, with the assent of the Commons, or 
on their petition. In the other it was again maintained 
that the declaration and judgement were bad, as having 
been passed without petition or assent from the Com* 
mons, because the Commons * are of right petitioners 
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or assenters in respect otthat which is ordainedfor law 
in Parliament.* 

**A petition of error alternating between an attempt 
to redresis in Parliament an error supposed to have 
been committed judicially in the High Court of Par* 
liament itself, and an attempt to reverse an Act or 
Ordinance of Attainder, is a political curiosity, but 
seems very like a legal absurdity. It shows only the 
lengths to which men might be carried by political i 

partisanship. In any case it has no bearing upon the 
authority to redress error arising in Courts below.**^ \ 

I think even the small number of cases and state- 
ments that have been cited above from the great num- '|, 
ber in existence will show conclusively that in medi- ] 
aeval England such proceedings would undoubtedly 
not have been looked upon either as 'Apolitical curioa- 
ties** or **legal absurdities.** 

We all know that in France the *' Parliament** ae- 
tually remained a ** court;** we are aware that Massa- 
chusetts had her l^slative "General Court;**' and that 
in England itself, up to modem times, the Parliament 
was habitually called a court; but we have never taken 
this seriously. We have not accepted the fact that in the 

^ConttUuiunud Hutory o/tk$ Homm o/Lardi. p. 991. 1 have mentloQcd tlilt 
book In this way because It Is one of the best books on the suljject Ko oot 
whose work lies in English constitutionsl history can fail to acknowledge 
the help olytained ftom Mr. Pike*s book. My footnotes show how much I have 
relied on It Mr. Holdsworth*s statement concerning such cases Is guarded.-- 
"But some of these cases laUr Uwyers would peihaps deem rather legislaHfv 
than JudldaL" A J?. L., toL I. p. 17A. 

*I owe the reference to the General Court of Massachusetts to the i 
of Professor W. M. Danlds. 
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middle ages Parliament really was primarily a court, 
and only incidentally a ''legtilature.'* If all the con- 
sequences of this fact were understood, men would 
hardly ask whether in ancient times the "judicature** 
properly rested exclusively with the Lords or with the 
Commons. Possibly the present judicial arrangements 
in England may be as near to the ancient practice as 
changed conditions and modem ideas will permit, but 
the difTerenoe between the two is veiy great notwith- 
standing. It is indeed hard to see how it can be seri- 
ously contended that after all no important changes 
have occurred 

This b not equivalent to saying that the Commons 
after they became a part of Parliament became at once, 
or in fact ever became, the equals of the Lords in '* judi- 
cature.** However vague or large the mieaning of that 
term may have been, one would be rash indeed to say, 
for example, that the Commons ever shared it with the 
Lords in the measure thatthey came to share the power, 
or rather the duty, of assenting to grants of taxes to 
the King. A study of the lists of atuUtores^ or triers of 
petitions in Parliament, from the reign of Edward III 
on, fails to disclose the names of any commoners ex- 
cept the judges who were summoned to the House of 
Lords as a part of **The King*s Council in his Parlia- 
ments,** and though these judges seem to have been 
regular members of these *' comnuttees,** and may have 
voted on equal terms with the peers when present, 
their presence was not necessary to the validity of the 
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committees* action, as was that of the peers. Fleta 
clearly indicates tliat in his day the audltorct were a 
different court from **The King's Court in His Coun- 
cil in His Parliaments,"^ but what the relation between 
the two was under the successors of Edward I it is 
impossible to say, though it is a point that must be 
cleared up before there can be any real understanding 
of the English central judicial system in the middle 
ages.* But the difficulty with the ''Triers** does not end 
even there. Stubbs says: "By them was determined 
the court to which the particular petitions ought to 
be referred, and, if any required parliamentary hearing 
the triers reported them to parliament**' In the Rolls, 
these triers are often officially delq;ated cier^ trier, 
et terminer^ But what does terminer mean? Does it 
mean that such cases as were not allotted to the in- 
ferior courts, but reserved for hearing in Parliament, 
were actually determined by the auditores, unless these 
cases were of exceptional difficulty; or, on the other 
hand, were all the parliamentary cases passed along at 
once by the auditores for trial by the fiiU Parliament? 
In the latter case, were the Commons ever to be in- 
cluded? Unfortunately, it is impossible to give cate- 
gorical answers to these important questions. Practice 



siilk ff, cap. ff. It cannot be Mid with certainty that the anOior had in i 
the triers when he used the tenn oiulttofw jpMJolM in this iMstagei ^ 
meprabable. 

SMaitland sajrs Uie question to "stiO open.** PaH. RoU. Intiod.. pp. xkiM. 
xxxiT. See Note D a the endoTthto chi^(pb tftlX 
*Can$L Hui.. ToL iiL p. M». 

« J?.y. 5 Rich. II.(Ao|. Pari, toL Ui. p. M)i poti. Note D to thto chapter (pi Uiy 
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may have varied, and our information b very limited. 
It seems fairly dear, however, that in all ordinary 
cases, the triers really 'Metermined** the case before 
them. To deliver the petition was in most cases to 
answer it To transmit it to a lower court implied a 
command to the lower court. This is what connects 
the parliamentary procedure so closely with the ac* 
tivity of the Chancery in issuing original writs. With- 
out such a remission as this, or in the absence of an 
original writ, the inferior courts of the King could not 
entertain any case. ^'Nothing in the age that we are 
studying,** Professor Maitiand says, "is more remark- 
able than the narrowly limited powers of the courts of 
law, of the exchequer, of the chancery, more especially 
in all such matters as concern the king.**^ In all or- 
dinary cases, then, the response of the triers was in the 
nature of a preliminary order, for, roughly speaking, it . 
seems proper to say that the petition on which it was 
based need only make out what we should call Kprma 
fade case. As most of the petitions were for redress of 
grievances which the petitioner believed could not be 
remedied in the ordinary courts, the frequent response 
by the triers that the existing law was sufficient, or 
a remission of the case to the orcUnary courts, was 
in many cases a virtual refusal of the petition. Other 
cases, however, were apparenUy beyond the compe- 



^Pati. RM. Intfodnctioii, p. Uix. See also Medox, ExA^qm^r^ ch. Ul. tee. tL 
^Noo potest quls sine brevt egcfe.** ftifo, lib. tt. cap. IS* see. i. See also 
Mi. lib. il. cap. 34^ see. 1. 

[JOO] 



Digitized by 



Google 



PARLIAMENT AS A CX)URT 

tence of the courts bdow, and such cases would be 
reserved by the triers. Numerous cases are to be found 
among the records endorsed by them coram regp or 
coram cormUo. In most instances where the cases were 
not remitted to the ordinary courts, it is probable 
that the triers themselves, '*if • . . on the face of the 
Petition they saw there was reason to entertain the 
prayer, . . . then gave • . • such remedy as the case 
required.*** 

For the more difficult cases probably the rest of the 
Council would be caUed in, as was done also in diffi- 
cult cases before the judges of the Bench, as we have 
seen,* — those which had "the most of 'grace' in them** 
being reserved for the King's own ear.' 

In tr3ring to reconstruct these obscure institutions^ 
one consideration must be kept steadily in mind, — that 
the triers for England, or for other parts of the King's 
dominions, were merely a part of the Council It seema 
more correct to say this than to call them a committee 
of the Council, for their action seems to have been final 
in all cases which they did not transmit to the whole 
Council or to the King. We should be glad to know 
by what rules they were bound in determining or trans- 
mitting a case, — whether their discretion was laige or 
small. If it was laige, if they had powers nearly plenary^ 
then they could hardly be a mere committee. If, on the 

tPalgniTe. PaH. PajMrt. Sessloo of 1833^ ToL xiL pw It. 

SilnlA. p. 18 etieq. 

» Maitlud, Port. EoO. Introd., p. hau 
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other hand, it was small, they might be more properly 
styled a committee of the Council It would help us 
in deciding this question if we knew certainly the way 
they were appointed ; but we do not However far the 
discretion of the triers extended, when they called in 
thdr fellow councilors in difficult cases, the important 
thing to remember is that they were not invoking an 
external tribunal, a higher court of appeal The pro- 
cedure must have been analogous to the relations of 
the Councillors sitting as judges coram rege with the 
rest of the Council, where the distinction, as we have 
seen, between the larger and the smaller body was one 
more of convenience than of legal theory. 

With reference to the relations of the triers to the 
courts below, the same caution is in point The body of 
triers in all cases included the judges of those courts. 
The triers were thus no body entirely "external"* to 
the ordinary courts, and the relations between them in 
cases of petitions were doubtless more free and informal, 
and their coSperation much closer and more sympa- 
thetic, than could have existed otherwise. The English 
judicial system has retained this general principle of 
cooperation in much greater measure than that of the 
United States, as appears in the personnel of their 
courts of appeal 

When the Commons* House becomes an indispensa- 
ble part of Parliament, the question grows more intri- 
cate, and it is practically impossible to say how far the 
Commons participated in the settlement of petitions. 
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After Henry I V*8 time we do find petitions addressed 
to the Commons,^ but how far their powers extended 
in determining cases, it is hard to say. Most of the peti* 
tions received by them were undoubtedly transmitted 
at once to the Lords, and the well-known renuncia- 
tion by the Commons of any share injudicial power in 
Henry I Vs reign is often cited.' The renundation in 
question came, however, at a time when the Commons 
looked upon parUamentary functions of all kinds as 
a duty rather than a privil^^ and afterward, when 
opinions on such things had undergone a change, they 
may not have felt bound by this precedent in the way 
that Brady and Prynne try to make it appear.' 

These questions are certainly obscure enough, and 
in view of these obscurities it would be unwarrantable 
to make definite assertions with assurance concerning 
the participation of the Conunons in ^judicature,** or 
concerning the relations between the triers and the 
Council It is not contended here that no line was drawn 
between business judicial and business non*judicial in 



^ ** I can Old J tnce one did)ioiis and tliigiihr case befoic Uiat pe^^ 
In RspoHwPMkPaiium$:ParL Papmn. Session of 183S. voL zll. p. Ml 
» RoL Pari. ToL III. p. 497 B (1389). See. for example, lU Cam SUOsd €amom^ 
inff ths Jmdieaiw§ of ih§ Hmm of Pmn m iiW Pwtd of Afp^ah (1675X p. it 
etseq. 

>Lest anyone should UilnkUiatUilsdesite on Uie partoTUie Comnons t» 
escape their duties was confined to matters^iuiieMl alone, leferenoe naj btt 
made to the dedaiation of the Conifnons In the twenty-first jrear of Bdwardin* 
that they are not able to counsel the King tumallMvo/iMr, and piaylnc UMt 
they may therefore be excused. They also ask that these matten be decided 
on the advice of the Council, and promise that they will ooofirm anydefcetuinft* 
tion thus made. BOL Pari. toL II. p. ltt(lSi1> 
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Edward Fs Parliament and afterwanLThus much,how- 
ever, b contended, namely, that in the middle ages the 
V line between judicial and non*judicial was far from 
distinct; that in the English Parliament of that age 
all business other than granting money to the King, 
and possibly also advising him on matters of national 
policy, was of a kind not susceptible of exact division 
into ''judicial,** or "legislative,** or "administrative.** 
Such lines of division eventually appeared, but to the 
end of the middle ages they were so vague that it is 
dangerous and misleading to accept them as the same 
lines that are drawn to-day with such exactness be- 
tween the different activities of government. 

The existence of some such lines of division may be 
indicated in the &ct that the triers above mentioned 
consisted entirely of prelates, nobles, and judges; but 
. even here it is to be noted that though "at least nine- 
tenths of the petitions have reference to the adminis- 
tration of law,** ^ as we might expect in the days before 
Parliament was a real lawmaking body, such petitions 
are in no way to be distinguished from others of a 
"non-judidal** character. They were, as Elsynge says, 
*^or the most part petitions of private persons for re- 

tGndrt. CamH. HUL. toL 0. pp. lt» IS. ••! shcrald itmte that nimt^'mmg ami 
9f MMry hmminA [petltiont] presented 1^ IndiTiduali icUtod to IndiTidiul 
grieranceit that there are a few rare cases In which a complaint Is made 
against a general Uw« hut tiien It was a case where the general law was so 
mfattd np with the particular case of the petitioner, that the Petition must not 
he considered as a Petition against the abstract principle of the Uw, but onljr 
against the particular appttcaUon of it In his own case. Communities, such as 
the Inhabitants of a forest or a shire, petitioned more frequently against gen- 
eial Uws.** Pdgrave, In Pari PajMw; Session of 1933, toL xtt. pp. 90^ 9L 

[9M] 



Digitized by 



Google 



PARLIABfENT AS A COURT 

lief of any wrong done them, or for the king*8 grace.**' 
If the triers considered the relief or fiivour a proper one^ 
the petitioner might be sent to another court of law» 
or sometimes to Parliament, to obtain it; or he might 
be directed to the Council or the Chancellor. 

The '^relief ** was as varied as were the petitions 
themselves. These were mainly ''judicial,** but not alL 
Sometimes, Maitland says, the petition is for some- 
thing the King is bound to give in right; sometimes 
for a mere favour, — e. g. the petitioner asks to be 
allowed to pay in instalments money he owes the 
King.* ''Generally the boon that is asked for is <me 
which the king without transcending hb legal powers 
might either grant or deny.**' Nothing could better 
illustrate the essentially judicial character of Pariia- 
ment, or the lack of definition of its powers, than this 
whole procedure by petition. Fot it appears that the 
initiation of the "acts** of Parliament is by petitions^ 
which ordinarily "do not ask for legislation,** and the 
resulting responses therefore "are not 'private acts of 
parliament*** of the modem kind,^ — they are awards. 
The thing asked for in the petition may be the redress 
of a general grievance. Such petitions the triers would 
naturally send to the High Court of Parliament rather 
than to any inferior court, and Parliament*8 favourable 
action might result in the establishment of a general 

^ThsMantm' of Holding PartwmentiimEm^Md. p. nX 
s PartiamitU RoO, Intrad., p. hnVL 
W6Ml.«p|».l]iTlUlzvtt. 
«/HdL 
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I rule — 'legislation,** we should say. But the triers them- 
j selves had no separate classification for cases of this 
i kind. They also sent plenty of cases to the Court of 
Parliament, where the relief prayed was purely **judi- 
dal;** cases that in no way involved the necessity of 
laying down any general rule, that required no action 
of any kind not within the power of the ordinary courts. 
/There is no assignable line of division between these 
^^ tyro classes of cases. Both kinds are found in numbers 
on the rolls, promiscuously and indiscriminately. Most 
of the petitions that initiate the action on these cases 
come from individuals, and they ask for all manner of 
things, as restitution to lands and charters taken away 
by violence, reversal of outlawry, payment of a debt 
due by the King, a delivery of deeds, restoration to an 
office, etc Often they are presented by a county or a 
dty, as, for example, a request from the Cinque Ports 
for an explanation of their charter, — a strikingly '*ju- 
didal** act Or the petitioners may be a guild, as in the 
case of a petition from the London dyers, against false 
frilling of cloth.^ Upon these may be based **acts** of 
Parliament which will satisfy the respective petitioners. 
These acts may be '^judgements,**or they may be'^laws.** 
Men of the day would probably have applied both 
words to them indiscriminately. When asked whether 
such petitions as these, when presented to the House 
of Lords, were not presented to them in their judicial 
rather than their legislative capacity. Sir Francis Pal* 

> Ebynge, of. eft., pp. tTS-A. 
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grave replied: **The two capacities were so closely con- 
joined at tliat period, that it is almost a distinction 
without a diflTerence. Every order which the Parlia- 
ment made upon a Petition was a special law for that 
time and turn. They went on the broad and general 
principle, ^Parliament is to redress every grievance; we / 
will redress it by a general law if we think it expedi- { 
ent so to do; we will cut the knot by a particular law, \ 
oranorder applicable to your own case, if that be not ^ 
suffidenf -* 

But in addition to these petitions of individuals, . 
classes, or corporations, we have seen other petitions 
originating in tiie Commons themselves. Here, it mi|^t 
naturally be assumed, we must have matters of a dif- 
ferent character. These petitions must be the ground 
of parliamentary action that we may call l^slation. 
On examining the early rolls, however, we find no dis- | 
tinction made between these petitions from the Com- j 
mons and the ones presented by individuals, and no / # 
difference between remedies given upon these different 
kinds of petitions. We find, as Maitland says, peti- 
tions of conmiunities and even of the Commons, but 
they are mixed with individual one«, and seem not to 
have been treated differently, — the distinction came 
later.^ Private petitions were of a decidedly ••judicial* 
character. A petitioner might have to appear to make 

^JUpoHanPtAUePaUwni.'Parl Papm. Setsloo of 183S. ¥oL zll. pp. 9IMI. 
^ParliammU AoO* Introd.. pp. bodT.baLT. Heisqiealdiigorthe Puttaneatcf 
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good his petition if he did not wish to have it rejected.^ 
This was no less true when the petition came from 
a community instead of an individual ''There is one 
dass of Petitions,'* says Sir Francis Palgrave, *'that are 
puzzling; those are Petitions presented by the commu- 
nity of a shire, and sometimes brought before a Par- 
Iiament,and apparently not by the representative mem* 
bers. There is one case of a county appointifig an at'^ 
tomey to appear for them in Parliament for which they 
had regular Representtitives/^^ 
I This *'judicifd'* character of the parliamentary peti- 
^ tionsb further illustrated by the manner in which they 
were received. Among the first acts of a Parliament 
was the appointmentof ''receiversof petitions.** Elsynge 
points out that as the triers were always prelates, no- 
bles, and judges, who had been summoned to Parlia- 
ment, so the receivers were never men who had been 
summoned to Parliament They were, in hcX^ at first 
clerks of the Chancery who were required to sit in 

iPari RM. No. 867, and Intaodnctioii, ]». faoiil. 

^tUfoH oit FmUm PHUiomi: Pari Papnt^ Sctilon of 183S, toL xlL p. 91. TIm 
inttADce referred to is In Pari. irrite,ToLip.lM,Nall.TbeiiaUctareinlne. 
The oommnnal ofganisation of mediaeval England and the oommunal feeling 
accompanying mutt he premised If we are eren Iftintly to understand the earljr 
representation In Parliament or the afhirs of the shires that He beyond and 
hdiind It Without soch a feeling the presenting jury could nerer have arisen 
and the Iters of Justices would have been utterly ftitlle. The earlier eramplet 
of communal action and responsibility In Saxon or Norman times hsTe often 
been commented on. Mr. Holdsworth gives some Interesting exaroplet ftom a 
Uter period.(lf. J?. L., vol tt. pp. S14» Sl^ and references dted.) The change 
ftom feudalism to nationalism was accompanied by a development from com* 
nmnltlcs of the realm which might corporately appeal to the King for redress 
of grievances, to the solidarity of **The Commons In Pkrttament Assembled." 
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some public and eaaly accesaUe place outade Pailiar 
ment, to receive the complaints and requests of tbe 
petitioners.^ It is unnecessary to point out at any 
greater length the ^'jucUcial** duuracter oS these pro- 
ceedings from b^;inning to end It is enough to note 
that they were the ordmary stages through whidi nearly 
all *' legislation" passed, up to the time — about the end 
of the reign of Henry VI — when the ComnuHis were 
able to impose upon the Parliament a <*bill** instead of 
a petition. This, when it came, was undoubtedly a long 
step toward real <* legislation;'* but it is not difficult to 
show that the characteristics of tlus new procedure, as 
well as its name, are at first only slightly less ^'judidal" 
than the petitions out of which it grew.' Piers the 
Plowman could speak of ''putting up a bill" in Par- 
liament to institute an action for rape or seduction,' 

>Els]nige»flp.cil., p. 971. Buttee P^gmveloPari Pi^Mn^Scnloaof iSSS^ 
▼oL xiL p. 91. Sm also Note D a Uie end of tut dMpter (p. tftl). 
s One of the belt modern aoooimU of Uie procodoic 1^ petlttoa to 1^ Sla^ 
ComH. l/iil.,ToL it (Itli ed.), pp. 975-7, S04-10; toL liL(Mh ed.), pp. 4M^ 4Ti^ 
500, 501. Mott of the above ttatemeiits have been drawn ftom It and ftom thn 
excellent account given by Eltynse, p. f09 ct aeq. See also May* FarHamm 
tarp iVve<ie« (p. 006 et aeq. In 9th ed.); Hale. JuritdkUom ofiU iMrd$ Bmm^ 
p. 95 et teq.t Holdswotth, H. S. L., vol. I. pp. ITS^i Olftifd, HUtarf'^ 
PrivaU BUI Ugida^om. vol L p. 30O et teq. t Maitland, Porfiawwl HM ^ 
isas^ Rolla Series, Introduction, p. M et acq. s and the testimonj of Sb P. 
PalgraTe before the Sdect Committee on Public Potions, ParlMMMlofy IV 
|Mn, Session of 183S. ¥oL xU. (MS. paging 153 et seq.) See alsojMfl, Note D at 
the endof this chapter (p. 951). 

It may not be amiss here to call attention to the &ct that It Is to these 
peUUons, so "judicial** In character, that we must trace bock the **rl|^ of 
petition** which played so Important a part In the Revolution of 1988, and 
passed In consequence Into the Constitution of the United States, where a 
has had an Important Infloence, especially upon legislative histoty. 
^Anis. p. 117, 
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and the ordinances of 5 Edward II contain a require* 
ment that Parliament shall be held at least once a year 
to dedde cases *'where the judges cannot agree.** *' And 
in like manner the Bills shall be finished which are de- 
livered in Parliament, in such sort as Law and Reason 
demand.**^ 

It is interesting to note that the receivers of the pe- 
titions who sent the petitioner to the proper court for 
his redress were probably the same clerks of chancery 
who also issued the original writs under which cases 
were instituted in the ordinary courts of the King, 
^'derici honesti et circumspecti, sworn to the King, 
learned in the laws and customs of England, whose 
duty it is to hear and examine petitions and com- 
plaints of complainants and to exhibit to these by the 
kings writ the remedy suited to the character of the 
injuries set forth.'*' It is here that we must look for 

* Ala, lib. n. ch. ISi The foUowtng passage oocurt in A Trmtim 0/ tht 
MmtUn cftki CSIoiMMrtf, written between 1506 and 1003s *« Another part of 
ther aerfice la In atlendlnge In the higher howie of parliament, whither the/ 
oomme withowtwritt aa belnge a part of the same court. For both the parlln> 
ment Is somoned bj writts owt of the chaunceriet the acts made are InroUed 
and kept In cfaanncerie; all commandements of that court are expedi t ed , 
cither bj writs out of the cfaauncery, or b/ the chaunceDors seijants at armes I 
the lord dumnoellor Is erer speaker of that bowse, withowt ftirther choice or 
appointment as Is used about the speaker of the hnrer bowse, and ought with- 
owt anf writt to attend there, (although the contrsTrie have bene of late used 
bf some of the pettle bag not wen instructed of the auntient manneri for what 
neede hath the klnge to sonde notice under his scale of the attendance to 
those wboe hare the keping of the safed scale?) and the dark of the parlla> 
ment hath his fee owt of the hanaper as an officer of the cfaauncery. The re»> 
son of ther attendance there I tiJw to bee, not one!/ for the reoeyring of 
petitlonsi but as the Judges are there, that, b/observinge the minds and re»> 
sons of the lords that make the lawes, thejr male the more agreeable to ther 
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one of the most important links between the ^'judicial* 
activity of Parliament and that of the ChanceQor and 
the judges of the King*s other courts. The cases that 
would be sent for remedy to the Parliament would 
probably be those of greater importance or dignity, 
but there b nothing in the rolls of Parliament to indi- 
cate that these were less ''judicial** in character than 
the ones sent to the Chancellor or the inferior courts. 
Furthermore, a comparison of the proceedings in both 
the Chancery and the Parliament shows that the initial 
procedure was practically the same in both. This was 
by a petition or bill The words **petition** and ''bill** 
are used interchangeably in the Chancery down to the 
Tudor timest^ and the same is true in Parliament' as 
well as in the ordinary speech of the people.* 

meaninge cxpovuid and Inteipreale tlie tafed lawcsi toe tlie nMSten of the 
chauDcerjr ut there alio, that they naf likewlae frame the writtt that are to 
Iwe made upon those kwes in lUce ooifcqMNideiicle I and as the Judges Anther- 
more majre informe the lords, howe former lawes of this realme presentile 
stand toucfainge anf matter there delwtedt soe may thejr bee alsoe inftvmed 
by the masters of the cfaauncery (of which the greattest number have alualet 
bene chosen men skiUAiU in the dTill and canon lawes) in kwes that they shaft 
make touchinge fomine matters, whowe the same shaU accord with equltla» 
JMB^niium^ and the lawes of other nations. And therefore the auntlent use 
hath bene, that not oneiie the four appointed for res etoufs of p et itions, but any 
of the masters of the channcery, may take thcr pbce amooge ti^ rest In tiw 
higher bowse, as I learn by the anntient masters of the court nowe Uvfaigei*' 
HawyrwMrt TraeiB. pp. 308, SO0. 

See 9lMoOb0nTaiiom9eame§rmmfth$Q0€$o/thtLmrd Chined 
to Lord EQesmere, pp. »4l. 

1 Kerly, Hittorieoi SUuk o/Os EfmUMs JmiMe^UmofOi^ Omri o/Ckaamp. 
p. 47, note t. 

tQifford, iriffoty o/PWrote All IiyiilalSoii, voL L p. aoa 
*''0 Tcrrey light ef eyen that ben bBnde» 
O rerrcy lust of Ubonr and dlstresssb 
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We find also, even as late as Hauy VII» that par- 
liamentary bills of a private character still end some- 
times with a prayer, usually concluding with the fami- 
liar formula, ^ And your petitioner will ever pra^r etc. 
The prayer has retained its place to the present time 
in bills in equity, and in ParUament to-day no peti- 
tion wiU be treated as a true petition if the prayer b 
omitted.^ 

The growing power of the Commons, and the sepa- 
ration of the Council and the Chancery from Parlia- 
ment, led in time to the growth of a jealousy between 
the Parliament and these two bodies. 
\ The Council had become a body distinct from Par- 
jUament by the time of Richard II, or probably some- 
I what before; the Chancery also became definitely sepa- 
Tnte from the CounciL Already the common law courts 
had a separate existence^hile Parliament was an ad- 

O tf ci ofqpe of boontce ff hlNj i l ni l iib 
Thee whom God cheet to modcr fbr hnmblcnel 
From hit andUe he made thee roalstrctte 
Of hereiie and erthc^ our hlUe up fbr to bede.** 

Caiauccrv ^A. B. C. 
** A compteynt hadde I* writen. In mjn hoDd» N 
For to have put to File as a bUk.** 

1%$ CompUjfnU mtiio PUi, 
^CMotd^Hkiorpo/PnmtUBmLi^UUkm. toL Lp. 900; Maf, ParL JVmUm, 
Pb 609. Aoompariaon of ti^ petitions gireo inrolumes one and two of the Csln^ 
dan o/tki Prouedinpi in Ckamctfy issued by the Record Commission, and also 
those in the Selden Sodety Tolumes on the Star Chamber and the Couit of 
Chancery, with the ones in the BoU$ of ParUam§nU discloses no essential dif- 
ference between those addressed to Plsrliaroent and others. The most commoa 
ending of the prayer in the earliest extant petitions to the Chancellor was, **for 
God and in work of charity." Mr. Baildon says that the expiession •^Your 
petitioner will erer pray** appears about the middle of the fifteenth century. 
MmI Plfoff tn CkoMMqf (Selden Sodety), Introd., p. xxt. 
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ditional competing tribunal; and besides, from about 
the time of Henry IV, we b^n to find a considerable 
number of petitions of the usual kind directed to the 
House of Commons alone.^ It is little wonder that we 
find under such circumstances somewhat of a scramble 
for business and for the fees coincident with it. Tlus 
results in several contests, prohibitions, and evasions 
of the prohibitions by fictions such as ^'quominus** or 
*<Bill of Middlesex.**' There is evidence that the High 
Court of Parliament was not removed entirely above 
these jealounes. 

It has been said that Parliament's jealousy of the 
Chancery, which appears in so many acts, was due to 
the fiict that the Chancery was really exercising legis- 
lative powers. This is given as the reason for the cde* 
brated provision of the Statute of Westminster II, 
providing that new cases shall in future be brou|^t 
into Parliament and not tried under writs issuing out 
of Chancery except in consimiR casu with an existing 
writ' It may be true that this was due partly to the 
fact that these new writs were really ** legislation,** but 
a much more effective motive for the provision was 
the general jealousy between the conflicting ** jurisdic- 
tions.** From the reign of Richard II we find continual 
complaints in Parliament of the encroachments of the 
Chancellor, and '*the fact that these complaints all 

'May, Pofi PItvmKm. pfi. 007. «08l 
SKerly, HSffory o/ Ck tm e^ ^ p. It. 
^Holdsworth, 17. j;. JL, vdL L p. IM. 
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come from the Commons suggests that they may have 
been prompted rather by the professional jealousy of 
the Common Law lawyers, who, though often forbid- 
den to sit, were found in the Lower House in large 
numbers, than by any real abuse of the Chanoellor^s 
powers."^ It was natural that these lawyers should 
look askance at the power of the clerks of Chancery, 
now that it extended to the granting of new equitable 
remedies, as well as to the allotment of old cases in 
the granting of original writs or in their capacity as 
receivers of petitions. 

The acts of Parliament against the Chancery, the 
multiplication of petitions to the House of Commons, 
and the great increase in the number of lawyers in that 
house, all tend to explain or to illustrate this jealousy. 
^ The evidence is very full for the increase in the num* 
\ber of lawyers, for their obnoxious activity, and for 
Ithe attempts to exclude them. As early as 1880 objec* 
pons were made to their presence in the Commons.' In 
'46 Eldward III they were excluded by statute, along 
¥rith the sheriffs, because '*men of the law who follow 
divers businesses in the King^s courts on behalf of pri- 
vate persons ... do procure and cause to be brought 
into Parliament many petitions in the name of the 
Commons which in no wise relate to them.**' Thb pro- 

1 Kcrly* BidaiyufBqmUft p. 37 ct leq., where are tobe feand rcfe i e n ce i to tlie 
prindpel tUtntet pessed to check the ChanceUor** power. See aleo Atm, Bi$L 
Ri9.t ToL ziL p. 1 et leq., for an accomil of theie acta. 
sponitt» UwrtfonMd Hcm9§ o/CemmomM. voL L pp. 519» 519L 
*iML / Stotaf« 0/ fJbf ilfuH ^^ L p. SMw 
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vision greatly excited the wrath of Coke, who denied 
that tins was a real statute.^ Prynne, however, believed 
that it was, and considered it '*most fit to be put in 
actual execution against such practising Lawyers, who 
make sute to be elected Parliament Members, only, or 
principally to get Clyents, Practice, and Pre-audience 
of others at the Barr, and to promote their Clients w 
Friends causes in the House, rather than diligently to 
discharge their publike Duties faithfully in Parliament, 
according to their trusts; as too many have done ot 
later ages, as well as when this Ordinance was first en- 
acted. **' There is nothing new under the sunl Barring- 
ton says the opposition to the lawyers in Parliament 
was due to their being at this time **audUors to, and 
dependents upon men of property, recdvufig an annual 
stipend pro consUio impenso ^ mpendendo^ and were 
treated as retainers.^^ Professor Heam comments on 
this statute with his usual insight: *' Parliament was 
not then what it had become in the time of Lord Coke. 
A great part of its business was judicial, or at least 
semi-judiciaL It was in contemplation of this budness 
that maintainers were excluded.*** 

This jealousy of the common lawyers in Parliament 
was not directed at the Chancery alone; the juris- 
diction of the Coundl was equally dangerous to their 

*^Md!^m«itf i/iZ«0oni«, IVefaoe. See alio Ills Obstnotiam am Cok»'$ Fmra 

ItutiiuU. p. ISL 

* Ob$€rvaimm$ on tM§ StaHilM. 9d ed., p. SOt. 

*€fci9mmmmU o/Emghmd^ lit ed., p. 4St. 
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monopoly, and many acts of Parliament were levelled 

at it, which, as Professor Dicey says, **bear witness to j 

the influence of the Common Law lawyers; since they i 
are manifestly intended to do away with all legal pro- ' \ 

ceedings except those in the Common Law Courts.**^ 1 

To make this statement perfectly accurate, we must | 

remember that Parliament must be included among \ 

these ''Common Law Courts.** j 

« 

D. '^ Acn** OP Pakuamxiit . 

The final outcome of the parliamentary business ini- 
tiated by petition was the ••act'* or "award** (ag%xn2) of 
Parliament Petyt defines an award ofParliament as ••A 
final Resolution of particular original Cases, brought 
and given in full Parliament, upon publick Conference 
and solenm Debate; and not upon a Writ of Error 
befcnre the Lords.**' This definition may be accq>ted 
if it is home in mind that in early times a ••full** Par- 
liament does not necessarily include the Commons, — 
a qualification that Petyt himself would have been the 
last to allow.' As the facts hitherto presented might 
lead us to expect, these awards, though generally •• judi- 
dal,**as we should say,and nuurked offfrom other activi- 



SiViiyGnmeiZ, pp. fl, 99, where the principal tUtutetereroentioiiediteealM 
fftifi. pp. e9, 70. 79. 73t Maitland, BmgVuk CoiMltltrfidiMil ITtKofy, pp. 91U8t 
FiUgnTe, J!^*« CoimnX For the general tul^ect of lawyers In ParlUment end 
Its bearing on Parttamenrt character as a court, see In addition to the refer- 
ences noted above, Whitdocke, iVofstujmft CJbfiOfy's HVill, voL II. chs. M, 
lOQl 

^Jm$ /VMnKaaMnterfciiiit n. SiL 
*See his AniUni iOghi e/lk§ Cammom ^ SmgUmA AtmUd. 
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ties of Parliament, were distinguished so imperfectly 
from other '*acts** that the line is difficult to locate. An 
instance is afforded by a case in 6 Edward III. A writ 
of quo warranto was brought in the Court of Common 
Fleas against a franchise held by the Archbishop of 
York. For the Archbishop it was argued that the Com- 
mon Fleas had no jurisdiction» because of the statute 
of Edward I directing that pleas of quo warranto 
should be held before justices in eyre, in the county. 
It chanced, however, that this particular franchise had 
been in litigation in Farliament a few years before this, 
but after the enactment of the Statute of Quo War^ 
ranto; and that the award there, which had been in 
the Archbishop's favour, had nevertheless contained a 
proviso allowing the King in future to have his writ 
against the franchise, when and where he xmhed. There- 
fore, when it was now contended that the proviso in 
the award was void against the statute, Scharddow re- 
plied : **When you sued by Petition to be restored to 
your possession, it was delivered to you in this Man- 
ner, ue. that it was awarded in Farliament that the 
King might take his writ against you, when and where 
he pleased; and an award in Farliament is the highest 
Law that is: And since you make no Answer, we pray 
the Franchise may be seized into the King*s Hands.- 
And Herle, the Chief Justice, said: ''You were restored 
to your Possession by an award of Parliament, and by 
the same Award it was adjudged. That you ought to 
answer the King when and where he pleased, and you 

[«17 1 
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would have the Benefit of this Award yourselves, and 
would oust the King of the Benefit of it» which cannot 
be done.*** "From thb case,** says Petyt, "we may ob- 
serve, that the Judges esteemed an Award in Parlia- 
ment equal to an Act of Parliament, as to the inferior 
•.J Courts, and able to exempt a particular Case awarded 
out of a general Act of Parliament.**' 

The '*award** on which this case was based was an 
ordinary judgement,' but it is singularly like the mod- 

ir.B., HlkiyTcmw « Edw. m.» plea 15f Myt, Jm. PoH.. p. 4L 
^Op. «i&, p. 4a 

sPetyt, op. eil., p. S5» On tlie award generally, tee alao OneisI, OmtL BiM,. 
voL L p. 418, note; Reeves, H. B. L. (Flnlason*t ed.), voL iL p. 654 Tliit ab- 
•enoe of Astlnctk» between acts and awards oould be iDuslrated at oontldera- 
Ue lengtb from legal writings of tbe sixteenth and serenteentb centuries. I 
shall give three extracts, two of which are fton writers opposed to the pr^ 
tensions of the common lawyen. In the book entitled TksPnoUtgmandPt^ 
ro^oftMt 0/tk§ Hiffk ComH o/Cktmcmrjf^ sometlroes, though perhaps wroiig^, 
attributed to Lord Wleswicrs, the fbUowing statements occur in critlGism of 
thestatuieof ilienrjr IV., cap. 83, forbidding appeals from the Klng^soonrtst 
**0ne Court ought not to take upon them to lodge and deside their own I»- 
risdictlon, and the Iurisdlctk» of another of the lOng's Courtst But then 
A'vcloii** rule Is to be holden t (that Is) that the IQng^s Inteipfetatloo Is to be 
expected. Who Is to declare and expound all doubtftill or obscure words In 
Ckarik Jfaygf tfaOh n gm m : For aU Statutes are ySuta nyii, made at tiw 
request and bj the consent of the Lmds SplrituaD and TemporaU and tiM 



In the first edition hi English of Plnch*s Law. published In 1097, at p. tSS, 
we readi **The Parliament Is a Court of the King, NobOltj and Commons 
assembled, Hauing an absolute power In aU causes. As to make Lawes, to ad- 
ludge matters In Law, to trie cau se s of life and dcatht to renerse errors In the 
Kings Bench, especially where any common mlschielb Is, that b/ the ordlnarle 
courm of Law there bnomeanesto remediei this Is the proper Court for It 
And aU their Decrees are as Judgements. And if the Pariiament It selfe doe 
erre (as it may) it can no where be renersed but in Parliament** 

Again in 1677, in a little anonymous book entitled ^ DJMoiifM o/CJb« JUbt ^ 
Powtro/ParUaw^mUs. It Is said t **There was Law before Lawyersi there was 
a time when the Cmmnoa CtefCoaw of the land were sufficient to secure Mmm 
and Tmim ; What has made It since so difficult ? NothlQg but the i 
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em private biU, whose early development in Parliament 
Sir Erskine May describes as follows: *'In the reign of 
Henry IV, petitions b^^an to be addressed in considera- 
able numbers, to the House of Commons. The courts 
of equity had, in the meantime, relieved Parliament of 
much of its remedial jurisdiction ; and the petitions were y 
now more in the nature of petitions for private bills^ J 
than for equitable remedies for private wrongs. Of this 
character were many of the earliest petitions; and the 
orders of Parliament upon them can only be regarded 
as special statutes, of private or local application. As 
the limits of judicature and legislation became defined, 
the petitions applied more distinctly for legislative / 
remedies, and were preferred to Parliament through the"^ ' 
Commons: but the functions of Parliament, in passing 
private bills, have always retained the mixed judicial 
and l^islative character of ancient times.**^ 

Through all their histoiy, private bills have furnished 
one of the best examples of the fusion of legislation / 
and adjudication, and through all that history down to ' 



of Lawyers, confounding tiie Teztt and writhing tbe Lawt like a Nose of Waai, 
to wliat Figure best serves theirpuipose. Thus tiie great CooJk, bribed perhaps 
bf Interest, or Ambition, pronounced ikai ta As InUrprwiaiiom oflaw^ tin 
Judg$$ ar$tob€ Muv^h§far$ the PariiatMMl: But others, and with better Rea- 
son, affirm. That ^is one of the great Ends of the Ptellanients Assembling, 
To determine such causes, as ordinary Courts of Justice could not dedda.** 
The views of the last writer are the same as those expressed by William F^tyt 
in his JuM ParUcmmUarium. Whatever other differences iexist among these 
writers, it is dear that they have one thing In common, ^the absence of adear 
distinction between an *'act** of Parliament and a judgement of PuliameBt 
iPar/tamMlofyPhielicf, pp. 607, COS « see also Qifford, /fwfotyo/lViMfsJKir 
L^yiflolton, voLLp.970;12i|>or< on /Hi6lMP#ltticm«, H.C lepers, ^ 
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THE HIGH COURT OF PARLIAMENT 

the present, the line between these and public bills has 
been ''very narrow, and has fluctuated from time to 
time.-* 

At first, of course, ''special laws for the benefit of 
private parties, and judicial decrees for the redress of 
private wrongs, were not distinguished in principle or 
in form,*** i. e. there was no distinction between the 
"award** and the private bilL In like manner, "between 
public and private Actsno cleardistinctionwas drawn.**' 
In fact, this distinction has never become clear, and 
even to-day "It seems • . . impossible to lay down a 
hard and fast rule as to the subjects which should and 
which should not be dealt with by private Bill&**^ 

An interesting instance of the uncertainty as to the 
character of a statute is the well-known Statute of 
Waste of the twentieth year of Edward I. The first 
part is the record of an ordinary judgement or award. 
The second part has all the appearance of a regular 
"public** act' There is another similar instance much 
later in the famous case of Richard Strode, a burgess 
of Parliament who had been convicted in the Stannary 
Courts of agreeing with the rest of the Commons upon 
a bill against certain abuses of the tinners. He was 
imprisoned and petitioned Parliament for a remedy, 

Gilbert I^loftM JMbdSt 9md Pormt, p. SOL 
*Ma7. op. eU., p. 75i. 
*Cmford, cp. dl.. voL L p. SIS. 
Gilbert, op. cit, p. St. 

•90 Edir. I., Stat t. The qocstkM wheUier It U a ttitute or Dot U atcoiscd in 
r.B.7Edm.U..p.9SU 
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PARLIAMENT AS A COURT 

whereupon the following ''act^was passed in the fourth 
year of Henry VIII: '* All Suits» Condemnations. Exe- 
cutionSt Chaiges, Impositions, put or hereafter to be put 
upon Richard Strode, and eveiy of his Complices, that 
be of this Parliament, or any other hereafter, for any 
Bill, speaking, or reasoning of any Thing concerning 
the Parliament to be communed and treated of, shall 
be void/*^ As might be expected, opinions varied as to 
whether this was a private or a public act In 1629 the 
judges resolved that the act *' was a particular act of par- 
liament and extended only to Richard Strode, and to 
those persons that had joined with him to prefer a Bill 
to the house of commons concerning Tinners,** though 
they agreed that all other Parliament men *' ought to 
have** immunity from prosecution for things said '*in 
parliament by a parliamentary course.**' In the same 
year Sir John Eliot's counsel asserted that Strode*s 
case **hath always been conceived to be a general act* 
because the prayers, time, words, and persons are gen- 
eral, and the answer to it is general,** also because it was 
on the statute roll.* Sir Robert Heath, for the King, 
denied that it was an}rthing but '*a particular act, al- 
though it be in print ; for Rastal entitles it by the name 
of Strode: so the title, body, and proviso of this act are 
particular.**^ Sir Robert Atkyns, in his aigument in the 

> 4 HcDiy VIII., ch. TiiL An aocoimt of this case it found in Plynne'i JPIm/w* 
ih^LonU. pp. 401. 409. 

•IhUL. 897. 
«7ML,30ft. 
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case of Bernardiston t;. Soame in 1674, declares that 
**tho* all in that act that concerns one Richard Strode 
is a private act, yet there is one clause which is a general 
act, and is dedaratoiy of the ancient law and custom 
of parliament**^ In his argument in Sir William Wil- 
liams's Case he states the same view at greater length, 
and dismisses the resolution of the judges in 1629 as an 
extra-judicial opinion.' 

This case has be^i given somewhat at length be* 
cause it shows the importance of the distinction be- 
tween private and public bills. So important a thing as 
freedom of speech in Parliament was involved in it. It 
is, however, unnecessary to give further examples from 
the past of the indefiniteness of the line between pub- 
lic and private bills, for even to-day the indefiniteness 
is almost as great as it ever was.* 

The procedure on private bills likewise still retains 
y features that are judicial in character. For ex- 
ample, the private persons interested in the bill appear 
as suitors for or against it If the parties interested 
do not take the necessary steps in advancing it, the 
bill is lost Such parties must also pay the fees inciden- 
tal to the procedure, as in other judicial cases, and the 
promoters of private bills in Parliament have even 
been restrained by injunction from proceeding with a 
bill, so far have they been identified with ordinary liti- 

*lSSi. TV., IMt. 1430. 

•Many recent IDtistatlonaweglTenby Ilbett* Lt^idoHMMUhotbandFormt^ 
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PARLIAMENT AS A COURT 

gants.^ The bill is still formally styled a *' humble peti* 
tion," and ends with a prayer containing the formal 
words, "and your Petitioner will ever pray, &c.,** and 
counsel are regularly heard by Parliament as in any 
other court, while every private bill is solicited by an 
agent whose duties are carefully prescribed' But, as 
May says, while these private bills are '^examined and 
contested before committees and officers of the house, 
like private suits, and are subject to notices, forms, and 
intervals, unusual in other bills; yet in every separate 
stage, when they come before either house, they are 
treated precisely as if they were public bills. They are 
read as many times, and similar questions are put, ex- 
cept when any proceeding is specially directed by the 
Standing Orders; and the same rules of debate and pro- 
cedure are maintained throughout**' In short; private 
bills are still what they were in the middle ages, "a 
proceeding half legislative and half judicial**^ 



iMay, Pari PmeOoi. p|>. 750^ 767, dttng leceDl < 
SiML,p.7Ba 
*iMi,p.7M. 

«Stobbs, CwuL Bid.. voL iiL(5thecL). p. 479. On tlie general subject la addl- 
tk>n to the abore references, see Maitlsnd, C<nuiUulhmd HiUar^ ofEnfUmi. 
pp. 38(1, 387. On lUs sulgect FUgrare says : **0ur PriTste Acts of Fullunent 
hare arisen out of the old course; aU the Pkimte Acts are only the aadeaft 
petitions for redress in a new shape. When a tenant for life petitions for n 
power of leasing, for Instance, the Act Is a special law made In form, but i^ 
tually a decree for the occasion, to redress a particular grievance arising pcv* 
haps from the acts of the parties. Still take It as you choose, it has the ctsenot 
of a law. 

**Q. Is that the •FriTlleglum'r 

**Yes, exactly so; and In consequence of the criminal jurisdiction hating 
been entirely cut down bylaw, the practice of our modem PuUament In pas^ 
ing Private Bills, and granting powers of the before-mentioned descri p tion, 
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THE HIGH COURT OF PARLIAMENT 

One important variety of these private bills is the 
Bill of Attainder. It is unnecessary to do more than 
mention these conspicuous examples of the union of 
legislative and judicial functions in Parliament A few 
of the debates upon them may, however, profitably be 
noticed for the indications they give of the gradual 
growth of the idea of l^pslative sovereignty. From the 
beginning to the end of the histoiy of these -bills we 
find uncertainty in men*s minds as to their character. 
This uncertainty took different forms at different times. 
Are they trials per legem terrae or per legem parUa- 
mentif After the emeigence of the idea of legislative 
sovereignty it is asked, Is the Parliament in a Bill of 

ttainder proceeding legislatively or judicially? Even 
after legislative sovereignty had become a generally 
accepted fact* the essential injustice of these acts caused 
men to revolt. They admitted, but admitted with a 
sigh, that ** when supremacy and impunity go together, 
there is no remedy,**^ and Atterbuiy remarked in his 
speech defending himself in 1728, ** As to the justice of 
the legislature, in some respects it hath a greater power 



ai« cxactiy the btt ranaanto of the old PetltioDi for redicn, wl^ 
iiai7 oourt could not grant reUd 
•• Q. Are there many iMtancct of Private BUlfl of that deicriptioB P 
**Thej grew up imperceptitrff . From the time of Heniy IV you And those 
appBcatkMH gradually growing up Into the regular shape of a Private BilL** 
Tutimumy Ufort ikt SsUei OmmiUss oftki Hcm9§ o/Commam: Pari Paper$, 
Session of 1SS3» ToL jdL p. 99. See also Hatschek, J^iylifdUt Aoal«fvdkl» ToL L 
pp.l91,MSL 

>ThlsTeryapl statement was made In the Commons In the course of tiw do- 
bate on the great case of iSftMyT. Fo^ln 1675. Ortiz's DibaUi^ r6L III. p. IM. 
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PARUAMENT AS A COURT 

than the sovereign legislature of the universe: for he 
can do nothing unjust**^ 

Henry VIII» when he revived this oppressive pro- 
cedure, was in doubt as to the legality of condemning a 
man unheard, and called upon the judges for an opinion; 
who answered, **that it was a dangerous question, and 
that the High Court of Parliament ought to give ex- 
amples to inferiour Courts for proceeding according to 
Justice, and no inferiour Court could do the like; and 
they thought that the High Court of Parliament would 
never do it" But when " pressed to give a direct answer,* 
they reluctantly admitted ''that if he be attiunted by 
Parliament, it could not come in question afterwards, 
whether he were called or not called to answer,** and 
the Act of Parliament which was passed accordingly. 
Coke admits, *'did bind, as they resolved.** •< Yet,** he 
says, ** might they have made a better answer,** for ''no 
man ought to be condemned without answer,**as Magna > 
Charta and other statutes provide.* t/ 

When Bills of Attainder were again revived in the 
time of the Stuarts, the same uncertainty remainedt 
and was even accentuated by the growth of the idea of 
Parliament's legislative sovereignty. The remarkable 
speech of Lord Digby against them has been noted 
above,' a statement that caused his former friends to 
attack him "with an implacable rage and uncharitable^ 

*i Inti,^ S7, 38. See alto the account of Heai7*t ue of attainder in Reetca* 
//. E. JL« ToL ttl. pp. 48M. MM, Mft. 



Digitized by VjOOQ IC 



THE HIGH COURT OF PARLIAMENT 

ness upon all occadons,** Clarendon says.^ But even St. 
John, who believed, if Clarendon reports him correctlyt 
that Parliament eould kill Strafford as easQy and as 
legally as they could ''knock foxes and wolves on the 
head,*** felt the necessity of explaining to the Lords at 
great length the reasons, legal and practical, for sub- 
stituting the bill of attainder for impeachment,' and 
*'the bill had not that warm reception in the house 
of peers, that was expected.**^ Much was made of the 
fact that the bill was supplemental in character. Facts 
enough had been submitted to prove everything but 
a technical breach of the law. The substitution was 
merely ''to husband time;**' "to obviate those Scruples 
and Delays, which through disuse of proceedings of this 
nature, might have risen in the manner and way of pro- 
ceedings.*** 

In 1667, when the Lords had sent the bill against 
Clarendon down to the Commons, complaint was made 
in the latter house that "The lords will neither secure 

iAi6«li{ra,bookilL 

s*«He aT€rred« ^That, Id tliiit wmjr of bill, prlTate latisfectioii to eadi matt*! 
coofldence was iniBcleiit, although no evidence had been given In at aflt^and 
as to the pressing the law, he said, * It was true, we give law to haiet and deer, 
because thejr be beasts of the diase ; but It was never accounted either craeltj, 
or foul play, to knock foxes and wolves on the head as thejr can be found, be- 
cause they be beasts of prey.* In aword, the law and the humanity were aUkei 
the one being more fallacious, and the other more barbarous, than in any age 
had been vented In such an auditory.** Oarendon, lUUUwm^ book IIL 
*See the whole remarkable speech, Rushworth, SiraJMCt TWoi; p. C75 ct 
scq.; some extracts are given aali, pp. 15I» IMi 
«aafendon, Rsb$Ui<m^ book tH. 
■Rushworth, op. siCt p. 071. 
•iMi,p.t7f. 
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nor summon him, but will condemn him unheard; and 
this they put you upon» which is against honour and 
justice;** but it was admitted at the same time» ''That 
the power of parliaments is indeed great; it hath no 
bounds but the integrity and justice of parliaments.**^ 
In the House of Peers Lord StraflTord protested that 
''The commitment upon a general Impaichment hath 
been heretofore, and may be again, of most evil and 
dangerous consequence,*** as he of all men living had 
best reason to know. j 

Fenwick*s attainder in 1606 brought out the strong- . / 
est expressions against the procedure by bill in such v^ 
cases, even though the guilt of the accused could hardly 
be doubted, and notwithstanding the fact that one of 
the two witnesses requisite by statute had been induced 
by Fenwick*s wife to leave the kingdom. Practically 
the whole of that long case bears upon the question 
under discussion ; only a few statements are here given. 
For one thing, it was alleged on Fenwick*s side that the 
bill must set forth the acts committed, in the nature of 
an indictment, "For in all courts of judicature this is 
a certain rule. You must proceed secundum allegata d 
probata; and you shall not go about to prove a thing 
unless it be alledged.**' In answer to these statements it 
was said," If they were in Westminster-Hall they would 



be in the right: but this house is not bound to those 

U Pari. JTSil., 380. 

•SPoHLHiff., looa. 
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^ forms: for I believe the enacting clause would do the 
j business of Sir X F. well enough, if all the rest were 
^ hud aside.-* 

The argument was made in Fenwick's favour that it 
was **an untrodden path** to bring such a bill before 
proof was offered, and it was insisted that ''what is jus- 
tice in Westminster-Hall b so here, and every where.*** 
One speaker declared: '<It is said, we are not tied up 
to the rules of Westminster-hall; and that parliaments 
may denominate crimes after they are committed ; but I 
I never did hear that the parliament did take upon them 
. to determine that to be evidence which is not evidence 
J in any court in the world • • . Why, by parity of rea- 
son may not two affidavits do by help of the legislative 
power ?**• Another said: ''The birth-right that we have 
is in our laws; and I did ever think till now, that the 
laws were not only made for Westminster-hall, but for 
the subjects of England ; . . . Here have been great mis- 
takes between the power of parliament and the juris- 
diction of it; the power of parliament is to make any 
law, but the jurisdiction of parliament is to govern itself 
by the law. ... It hath passed here for current. That 
the parliament hath a power to declare what th^will 
treason, though so by no other law; It is the greatest 
mistake in the world.*** 

On the other hand, it was said, "There is lodged in 

15 Pari JKH^IOIA. 

SiML, 10I9t see aIm 10ie» 1017, 109a» 1080^ 1047, 10S7. 

•IM^ 1087. 

«iMi, 106S» 10Mb 
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the legislative a power to judge those crimes that are 
sheltered behind the law.**^ **The inferior courts are 
to go by the letter of the law; and whoever can avoid 
that, is to escape punishment there; but the legislative 
is not to be dallied with;*** and the legislative power 
was defined as*'a power that can make laws»and abolish 
them ; a power that is superiour to all other powers what- 
soever/*' It is littie wonder that one member of the 
Commons wearily declared* **I can*t tell under what 
characterto consider ourselves, whetherweare judges or 
jurymen,**^ and another, ** We «t in so many capacities^ 
it is hard to distinguish in what capacity we are here.*** 
The bill passed and Fenwick was executed, but the 
majorities were small in both houses.* 

In later cases of pains and penalties we find the same 
doubts recurring,^ but enough has been said to show the 
uncertainty and indefiniteness that have always marked 
these proceedings.' 

£. PaBUAM EMTASr FunLSOM 

If the whole length of parliamentary history be had 
in view, it will appear how late in that history parlia- 
mentary privilege became an important question. The 

^S Pari Hkt., 1039. «7Mi«lI08. */6mI.«1070. «/M.,1O08L •IbUL^UO^ 

^Ibid,^ I154-M. For other interestii^ aUtenieots oocitrriag in the oovrte of Um 

debate, see ibid.^ 1081, 1039. 1038, 1085, 1008, 1008, lllS. 

^For example, in the case of Bishop Atterbmy, Pari. HuL^ voL TfiL pp. 810^ 

911, 937, 938, 905, 998, S40, S5a 

•See also on the general subject of bill of attainder, Hatschek, BmgSBokm 

Siaat9rmM^YiA.l pp. 191, 940. A conTenientr^um^ of Bills of Attainder stnoo 

1390 to to be found in Hatsell, iVvMcfMli^ 9d ed., vol, It. 
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earliest recorded case of great importance is Thorpe\ 
in 81 Henry VI. The High Court of Parliament, the 
^supreamest,** the ''most honourable,** the *'most au* 
thenticall ** court, was of such dignity that its privileges 
in the early time were not questioned. Prohibitions and 
other process might issue against other courts, but the 
dignity of Parliament saved it generally from interfer- 
ence. It will be noted how few important cases of privi- 
lege arose before 1640, and how many are found in the 
later years of the Stuarts. This is by no means an acci- 
dent The exercise of legislative powers on an unheard 
of scale, the uncertainty regarding the respective juris- 
dictions of the two houses, the struggle between the 
King and the Parliament, all tended to bring out bold 
assertions of privilege, and on the other hand deter- 
mined attempts to limit it Thus, much of the strife 
over privilege, though by no means all, arose firom the 
legislative activity of Parliament The privilege that was 
asserted inall thesecases of whatever kind was,however, 
in its origin the result of Parliament's '^judicial** char- 
acter,if that word maybe used at all in speaking of those 
times; and the marks of this origin have remained upon 
it to the present day. Privilege, in fact furnishes the 
most striking; though one of the latest to appear, cer- 
tainly one of the most lasting; and on the whole, one of 
the mostconvincingof all the instances of the eminentiy 
judicial character of Parliament that can be pointed ta^ 

1 Professor Redllcfa wID not admit that there Is any other. Hesajst **The coa- 
ceptkm of the House of Commoiis as a court of kw Is father to be looked Qpoo 
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When, in the thirty-fourth year of Henry VIII, the 
Commons set up their privil^e against the Court of 



as a cUim which ante nnder the prctsure of poUHoal needs; as such It had 
an extraordinarily stRMig and pfodoct l ve Influence on the derekqpoient of one 
branch of the Im «l eaimiHmdo pmrHammOi^ nainely« PrimU^ Coosequentlf • 
as will be more eiactl j expblned beknr* the notion had a certabi hiflncnoe 
upon internal pariiamentary law. But in their etsenttal lieatnres the procednn 
and order of business have from the Arst grown out of the political exigen- 
cies of a supreme representatlTe assembly with legislative and admlnistratlvn 
ftmctions.** 77U /Vo0iAirif o/(A« //oim ^CsM«oM» Iqr Josef Rcdllch, Engitt 
transktion by A Ernest Stdnthal, voL L p. 8S. In a note to this jwssage Ph»> 
fessor Redlich mentions Coke as the representative of the view that Puttn- 
mcnt was a court, and comments as foDows i **But anyone who dosdy follows 
the party strife of the sixteenth and seventeenth centuries under the leader- 
ship of the learned jurists of those times wiUhave little difficulty in seetag thai 
their constitutional arguments* at times bordering on the ftinlaftle, were mm 
cloaks for the political claims to power made by the minority of the House 
of Commons, end by sections of the nation which It leptesented." To anyone 
who has read this essay up to this point, I harAy need say that this view seems 
to me to be based upon a misreading of the sources flpom which our knowledge 
of the history of England before, during, and after the sixteenth and sev- 
enteenth centuries is derived. In so saying, I do not wish to nndeirate the 
importance of the oehuii legislative work of Parliament In the sixteenth and 
seventeenth centuries or in centuries before. For the sixteenth and seventeenth 
centuries at least, I have l>een Investigating what men thought about the work 
of Parliament rather than that work itself. And men*s theories and explana- 
tions usually lag for behind the changes in their actual prsctice. Buliament 
was a nationally representative body In the sixteenth and seventeenth eea- 
turies. No other court was. It was also a large body, composed of two houses. 
These are facts whidi go for toward accounting for Its unique p r o c e dur al so 
unlike that of all other courts In most ways. It also possessed at that tlmsb 
and had long possessed, powen that we rightly call l^gishiUve. 

To say, however, that the procedure and order of business In FsrUaaent In 
all their ••essential features** have •7VtM»(A«/fv< grown out of the political 
exigencies of a supreme representative assembly,** seems to me to convey an 
idea that is contrary to the weight of evidence and utteriy foreign to the habit 
of mind prevailing among Englishmen of the period under discussion. And 
even if we could believe that the great leaden on both sides In the oonstltn- 
tional struggle of the seventeenth century did not sincerely hold a constitutional 
theory that coloun all their utterances, roust we assume that they were not only 
Insincere but stupid as well, in thinkingit necessary to use such ••mere doaks** 
for their real opinions and deigns? The words of Profosaor Goldwin Smith, 
though used in another connectkm, are applicable herei ••If some of the pr^ 
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King's Bench in the case of Ferrers, the King declared : 
'* We be informed by our Judges, that we at no time 
stand so highly in our estate Royal as in the time of 
Parliament; wherein we as Head, and you as Members* 
are conjoyned and knit together into one body politick^ 
so as whatsoever offense or injury (during that time) 
is offered to the meanest Member of the House, b to 
be judged, as done against our person, and the whole 
Court of Parliament: which prerogative of the Court 
is so great (as our learned counsel informeth us) as all 
Acts and Processes comming out of any other inferiour 
Courts, must for the time cease, and give place to the 
highest"^ 

As was said in the Commons in 1508, ''This Court 
for its Dignity and highness hath pri viledge, as all other 
Courts have ; And as it is above all other Courts, so it 
hath priviledge above all other Courts; and as it hath 
pri viledge and Jurisdiction too, so hath it also Coercion 
and Compulsion ; otherwise the Jurisdiction is nothing 
in a Court, if it hath no Coercion.*** 

This is no doubt the proper explanation of the origin 
of Parliamentary privilege; and the speaker was cor- 
rect also when he said that privil^e must carry with 
it ''coercion and compulsion.** But when the Parlia- 

fessioDS were hoUow, that only ptores ttie strength of the gencnl feeling which 

demanded the tribute.** AU this cmn be said without talcing sides on the question 

of the relatlTe merits of the historical daims of the Commons and the Lords fai 

their great struggle with each otiier for Jurisdiction In the seventeenth century. 

^ParC liUL, ToL L p. «55| Ptynne. Britf lUguUr. part W. pp. 8Sft» 8A6» 809 

ctseq. 

<D*Bwct, JouriMli^ p. lU. 
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inent» and more especially the Commons, had assumed 
the control of the machinery of government, it is easy 
to see what an exten^on must almost of necessity be 
made to this doctrine. 

Coke, in an oft-quoted passage, sets forth, but with 
no thought of legislative sovereignty, the doctrine of 
a lex parSamentL *'And,** he says, *' as every Court of 
Justice hath Laws and Customs for its direction, some 
by the Common Law, some by the Civil and Cannon 
Law, some by peculiar Laws and Customs, &a So 
the High Court of Parliament Suisproprm legibus ^ 
consuetudinibus subsistit. It is Lex ^ Canstietudo Par* 
UamentU that all weighty matters in any Parliament 
moved concerning the Peers of the Realm, or Commons 
in Parliament assembled, ought to be determined, ad- 
judged and discussed by the course of the Parliament, 
and not by the Civil Law, nor yet by the Common 
Laws of this Realm used in more inferiour Courts; 
which was so declared to be secundum legem 8^ conr 
suetudinem Parliamenti^ concerning the Peers of the 
Realm, by the King and all the Lords Spiritual and 
Temporal; and the Viktpari ratione is for the Com* 
mons for anything moved or done in the House of 
Commons: and the rather, for that by another Law and 
Custom of Parliament, the King cannot take notice of 
any thing said or done in the House of Commons, but 
by the report of the House of Commons: and eveiy 
Member of the Parliament hath a judicial place, aiKl i 
can be no witness. And this is the reason that Judges 
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ought not to give any opinion of a matter of Parlia* 
ment, because it is not to be decided by the Conunon 
Laws, but secundum legem ^ consuetudinem Parlia^ 
mtnii: and so the Juc^^es in divers Parliaments have 
confessed. And some hold, that eveiy offence com- 
mitted in any Court punishable by that Court, must be 
punished (proceeding criminally) in the same Court, or 
in some higher, and not in any inferiour Court, and 
the Court of Parliament hath no higher.**^ 

When we try to define this lex et consuetudo Par- 
Eamenti our trouble begins, and many questions arise 
in the attempt. Is the House of Tx>rds a court of re- 
cord or not? It has been said to be so in its judicial 
capacity, but not in its legislative.* It certainly has ex- 
ercised the power of imprisonment for a term extend- 
ing beyond its own session, but there has been much 
hesitation on this point* 

Even more argument has been expended on whether 
the Commons are a court of record or not, a question 
which, even to-day, as Sir Erskine May says, ''would be 
difficult to determine; for this daim, once firmly main- 
tained, has latterly been virtually abandoned although 
never distinctly renounced.**^ There is little doubt that 
under the Tudors the Conunons did occasionally ex- 
ercise powers usually belonging to none but courts 
of record. In 1581 King Henry VIII wrote to Lady 

'May, Pari Proetlet^ 9th ed., ]». 110. dtiiig Lofd Kenyoo. 
i/ML. p. UL 
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Worsley commanding her to desist from troubling Sir 
Thomas Bradshawconceming a matter long at variance 
between them, as the House of Commons had decided 
that he was not culpable.^ In Fitzherbert*s Case in 1592» 
the House of Conunons declared itself to be a court 
of record.' Coke r.lso insisted that the Journal of the 
Commons was a record, and attempted to justify it 
by an act of Heniy Villus reign.' Sir Erskine May has 
collected fix>m the Joumak of the House numerous 
instances where the Commons during £lizabeth*s rdgn 
fined offenders and committed them to the Tower for 
definite periods.^ The House itself plainly felt that it^ 
had gone too far in Floyde*s Case in 1621, when it im- 
posed a fine and other punishment upon a man for 
words that in no way concerned the dignity or privi- 
lege of Parliament; but though the Commons receded 
fipom the case, they disavowed any intention of giving 
up any of their claims, and in the course of the case 
Sir Edward Coke reasserted their claim to be a court 
of record. So late as 1666 the House of Commons 
imposed a fine of £1000.* 

This contention of the Commons was denied as stren- 
uously as it was asserted. For example, by Prynne in 
his Plea for the Lords^ and by Filmer, who went so 

^LitUn andPQp§nofH0mry r//7.,voLT. Na 117; A P. I^ilbid, HMryrill^ 
IK959,nola 

*D*Ewet, Jonmabi !». 50i. 

*i /luf., iS| 6 Henry VIII.« ctp. IC Tills lUtnte merely mentloot a BccMe 
which must be ** entered of Record In tlie Book of the Oerk of FlwUamcBt* 
«Mey, PoHL PhwiMf, p. IIX 
* Meyt op. «•(.» pp* 111-14 end references there cited. 
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&r as to say that <<The House of Commons* which 
doth not mmister an Oath, nor fine, nor imprison any, 
but their own Members (and that but of late in some 
Cases) cannot properly be said to be a Court at all; 
much less to be a part of the Supream Court, or high- . 
est Judicature of the Kingdom.**^ • 

This confu^on — **one of the most difficult questions 
of constitutional law that has ever arisen**' — arose out 
of the mixed and uncertun functions of Parliament 
^'\j Members of Parliament, on account of the dignity of 
the High Court in which they ''had judicial place,** 
were protected from insult or from process of inferior 
courts by the ordinary judicial methods of punishing 
contempt. From the fact that other courts could not 
question these acts of the ''most authenticall court,** 
its methods of procedure within its own walls, and even 
the extension of that procedure beyond its walls, as in 
cases of contempt, were looked upon as coming under 
^ a special law different from the law of the land. This 
was a natural conclusion in the days when the mem- 
ory of a separate ecclesiastical jurisdiction was still fresh 
in England, and when even the law merchant was not 
yet reduced by the advancing dogma of legislative 
sovereignty to a place too low to be comparable with 
the common law. 

As was said in the Queen*s Bench by one of the 
judges so late as 1704, in the case of Ashby v. White, 
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concerning a commitment by the Commons, **to be 
committed by one law, and to judge of the commit^ 
ment here by another law, would be a strange thing: 
for the House do not commit by the authority of the 
common law, but by another law, 'Legem et Consue- 
tudinem Parliamenti ;' for there are in England several 
other laws, besides the common law, viz. the ecclesi- 
astical law, the admiralty law, &c. and there is the law 
and customs of parliament, where they have particular 
laws and customs for their directions.**^ 

So long as Parliament kept out of conflict with 
other organs of the commonwealth the indefiniteness 
that exists in the lex parbamenti might cause little dis* 
turbance. But Parliament had long been a lawmak* 
ing body as well as a court, and by the sixteenth and 
seventeenth centuries was beginning to find it out The 
problem was serious enough before. It had often been 
impossible to decide when Parliament or one house 
of Parliament was bound by the lex terrae and when 
only by the lex parliamenti; to distinguish between 
what it must do as a court administering the common 
law of the land, and what it might do by virtue of its ^ 
own peculiar laws of procedure. 

But now, when Parliament men were coming gradu- 
ally to see more clearly the distinction between the judi- 
cial and the legislative part of their work, the problem 
of the lex parliamenti began to be more complicated 
than ever. If before it had been hard to distinguish 

Mi SI. 7V^ 854. 

[8871 



Digitized by 



Google 



Vti 



J 



THE HIGH COURT OF PARLIAMENT 

rivilege from ordinary adjudication, it now became 
doubly hard to distinguish adjudication fix^m legisla- 
tion ; and this at a time when the great accession of par- 
liamentary business in the seventeenth century made 
a solution more necessary. In l^islation was Parlia- 
ment (or either house alone) bound by the lex terraCf 
by the lex parliamenti, or by no law at all? Under the 
influence of the modem view of Parliament's discre- 
tion incident to its omnipotence, we easily answer these 
questions; but the great influence of the idea of fun- 
damental law still obtaining over the minds of men 
of the seventeenth century is shown by the fact that 
though they were accustomed to the actual discretion 
of Parliament, and hence were unable to say that in 
legislation it was bound by the &r terrae. we do find 
f them saying that even in legislative matters. Parlia- 
ment is bound by the lex parUatnentL Thus the Attor- 
ney-General said in Fitzharris*s Case: ** I would observe 
there are three things to be considered of the parlia- 
ment; the legislative part, the matters of privilege, and 
the judicial part proper to this case. For the legislative 
part 9 and matters of privilege, both Houses do proceed 
only 'secundum legem etconsuetudinem parliamenti/"^ 
And in Streater's Case in 1658, where the objection, as 
we have seen, was to commitment by a mere order of 
Parliament, the court answered: ** We must submit to 
the l^pslative power/* 

>8A.2V^S1S. 
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This double indefiniteness in the meaning otUxpar^ 
Bamenti comes directly fix>m the haziness of the line 
between legislation and adjudication; and from that 
indefiniteness, in turn, arose the almost hopeless con- 
tradiction in the decisions of English courts on these 
matters, which remained for a hundred years and more 
to make the subject of privilege one of the most diffi- 
cult in the whole range of English constitutional law. 

The apparent dilemma that resulted arose from rea- 
soning somewhat as follows: The Commons (for it was 
usually in that house that these questions arose) are a 
court, and a court higher and more honourable than 
the King's other courts of law: it is not fitting that 
any inferior court call in question the higher: the in- 
ferior courts must therefore accept without question 
as lex parliamenti and inviolable every decision of the 
Commons upon their own privileges. Besides, the whole^ 
doctrine of the binding character of judicial precedents 
requires that a decision of a higher court must be ac- 
cepted without question by a lower. Even though the 
House of Commons may have no power to Ic^pslate 
by itself, its decisions must in regular judicial course 
bind any inferior court ^ J 

The Commons themselves clung to thb view with / 
the greatest tenacity, because to relinquish it would 
subject the decision of their privileges in the last in- 
stance to their rivals, the House of Lords. 

But, on the other hand, privilege is an exception to / 
the ordinary law ; an enlargement of existing privil^es v 
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would be an encroachment on the law of the land; if 
/the Commons should do that, it would really be leg- 
^ islation, which can be l^;ally enacted only by King» 
Lords, and Commons together. 

If the former contention should prevail, it is dear 
that in questions of privilq^e the duties of the infe- 
rior courts would be restricted to the mere ministerial 
enforcement of the judgement pronounced by the 
house whose privileges were involved. This dilemma 
needed only an actual extension of privilq^e on the part 
of the Commons to become the basis of a great con- 
stitutional struggle. Clarendon at the beginning of the 
struggle laid down the principle generally accepted 
to-day as the proper solution. ''We are,** he represents 
the Commons as saying, *'and have been always con- 
fessed, the only judges of our own privileges; and there- 
fore whatsoever we declare to be our pri vilq^e, is such : 
otherwise whosoever determines that it is not so, makes 
himself judge of that, whereof the cognizance only 
belongs to us.** ''And this sophistical riddle hath per- 
plexed many, who, notwithstanding the desperate con- 
sequence they saw must result from such logic, tak* 
ing the first proposition for true, which, being rightly 
understood, is so, have not been able to wind them- 
selves out of the labyrinth of the conclusion: I say 
the proposition rightly understood: they are the only 
judges of their own privileges, that is, upon the breach 
of those privileges, which the law hath declared to be 
their own, and what punishment is to be inflicted upon 
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such breach. But there can be no privil^e, of whidi 
the law doth not take notice, and which is not plead* 
able by, and at law.**^ 

In striking contrast to this statement, the House 
of Commons declared so late as 1887, '*That for any 
court or tribunal to assume to dedde upon matters of 
privilege inconsistent with the determination of either 
house of Parliament thereon, is contrary to the law of 
Parliament, and is a breach and contempt of the privi- 
leges of Parliament**' The present view of the law was 
well stated in the case of Stockdale v. Hansard when 
it was said: ''The proposition contended for goes no 
further than to say that each house is a court of ex- 
clusive jurisdiction, as the ecclesiastical courts, the 
admiralty court, and the court of exchequer, are with 
respect to particular branches of the law. They have 
not power to make the law, but only an exdudve au- 1 
thority to declare it on particular subjects. It does not J 
follow that they can extend their jurisdiction.**' 

Between the statement of this view by Lord Claren-; 
don in the seventeenth century and its iteration in ' 
the nineteenth, there is a period of struggle, confusion^^ 
and hesitation, relieved, however, by the luminous/^ 
opinions of Lord Holt in the case of the Aylesbury' 
men, when he decided against an extension of the 
privileges of the Commons,* and in Rex & R^ina v. • 

^HiiUnry o/th$ A#6tflKom book It. 

*99 CommoM /owiMlt, 418, quoted In Maj, Pari, Praeik$t p. UX 
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Knollys, where he decided on like grounds against the 
Lords.^ 

In this long period one case deserves especial men- 
tion here. The great case of Sir William Williams has 
hardly received the notice it deserves in our histories 
of the English Constitution. Along with the cases of 
the Seven Bishops and Godden v. Hales, it must be 
considered one of the immediate causes of the Revo- 
lution. It was the occasion of one of the most impor- 
itant clauses in the Bill of Rights, and probably there- 
/fore of the like provision in the Constitution of the 
^ United States. Sir William Williams, Speaker of the 
Commons, for signing ex officio the order of the house 
authorizing the publication of Dangerfield*s narrative, 
was found guilty in the King's Bench and fined ten 
thousand pounds, — circumstances of considerable con- 
stitutional importance, surely. The case is important 
on account of its nature and its influence upon the 
Revolution, but its chief interest for this discussion is 
the fact that it turned so largely on the judicial con- 
ception of Parliament This appears all through the 
aigument of Sir Robert Atkyns in Williams's defence, 
which was published in 1689. His whole contention is 
based upon the idea that Parliament is a court Thus 
he argues that no indictment lies for what is done in 
a course of justice or in a way of legal proceeding: 
"But what has been done by the defendant, and by the 
House of Commons in this case, hath been done in a 
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course of justice, and in a way of I^^al proceedings, 
and that in the highest court of the nation.**^ 

One of the most striking things about Atkyns*s 
argument is his use of the Lex et Cansuctudo ParBof- 
mentu This had always been of indefinite extent, but 
in general it applied to procedure and privilq^e mainly. 
Atkyns now apparently makes it so general that if 
a case comes before Parliament on appeal, it b dedded 
by the lex parliamenti instead of the lex terrae; which 
looks very much like a fusion of legislative and judi- 
cial functions that merits the term confusion when 
used so late as 1688.' He apparently also includes 
within the lex parliamenti the discretion of Parliament 
in the passage of laws,* and this had been done before.* 
He cannot be rid of the old idea that in all its actions 
Parliament is bound by some law: if not the lex terrae^ 
then the lex parUamerUi. Even in the exerdse of its 
discretion (acting ex arhitrio^ as Spelman would say)' 
it is bound by a law, the lex parBamenti In other 
words, he has made the transition to the idea of legis- 
lative sovereignty, but he has done it under the old 
forms and with the old terms. Parliament is still a 
court and its functions are in the main judicial, but 
under its lex parliamenti it may do any act it pleases 
and shall never be questioned for it beyond its walli 

He is resting his contention ultimately on the old ju- 

1 13 St. TV., .ISSIw > IhUL. IMS. s/UdL, 1497, IMS. 

« FiakarrWi Com (1881). See ante. |k ns. 

* Spelman mentions certain (Judicial) functSont of Pailiament at ^^meeriy 1#- 

yo/ and not ParHammUary or «r or6tlnow'* JUUfuku^ p, 6t, 
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didal idea of Parliament. This, however, involved one 
great difficulty. Heis tryingto extend judicialprivileges 
and immunities to all forms of parliamentary action. 

But did not ''Parliament** in the judicial sense mean 
the Lords alone? Appeals from the courts of law had 
been heard there exclusively for a long time, and 
though the Lords had abandoned their claim to try 
original cases where peers were not involved, they had 
lately vindicated their doubtful right in the case of 
appeals from the Court of Chancery. This difficulty 
Atkyns avoids in characteristic style: It must be re- 
membered, he says, ''that the parliament ... is one 
entire body, and that their power in the right of it is 
entire, though as to the exercise of it, it b distributed 
into parts, and is divided: nor can the House of Lords 
exercise any power as an House of Parliament, or as 
a court for errors, without the House of Commons be 
in being at the same time. Both Houses must be pro- 
rogued together, and dissolved together; like the twins 
of Hippocrates, they live and die together, and the 
one cannot be in being, without the other also, at the 
same time be in being toa**^ 

Statements of the judicial character of Parliament 
keep on recurring up to the nineteenth century, in 
cases of privilege.' 

1 is sir. 2V.« 1494. For other parts of this interesting vgnment bearing on this 
point, see columns 1410, 1411, 14M, 1493. 1499. 14S9» 14S7. and the nduablo 
lefcrcnccs tbera cited* 

•For example. In AMg t. WldU (14 SI. TV.. 798, 853. 85S)i In the dm ^ 
Bran Crody In 1771. 19 Si. 2V.. 1147; Bwrdsii ▼. AhboU, 14 EaH. 159, 19a 
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In fitct, the whole question of the privfl^ges of the 
louse of Commons remained uncertain just so long 
s the judicial character of the house renuuned unde- 
ned, and that in turn remained undefined so long as 
here was uncertainty concerning the boundary be* 
ween l^slation and adjudication. The particularphase 
f the question concerning privilq^ was settled with 
prospect of finality by the case of Stockdale i;. Han- / 
urd. In that case Lord Chief Justice Denman saidx 
It can hardly be necessary to guard myself against 
leing supposed to discuss the expediency of keeping 
he law in its present state, or introducing any and 
irhat alterations. It is no doubt susceptible of improve- 
lent; but the improvement must be a legislative act 
f we held that any improvement, however desirablct 
ould be effected under the name of privilege, we should 
« confounding truth, and departing from our duty;^ 
nd i^ on such considerations, either house should 
laim, as matter of privilege, what was neither neces- 
ary for the discharge of their proper functions, nor 
ver had been treated as a privilq^ before, this would 
« an enactment, not a declaration, or, if the latter 
Ame were more appropriate, it would be a declaration 
fa general law, to be disregarded by the courts, though 
lever, I hope, treated with contempt It would also be 
I declaration of a new law; and the word 'adjudge* 
an make no dilTerence in the nature of the tiling.**^ 

AMfikut 4* Ettig. 151-S. See alw JIowMrd ▼• Oo8§$U. 10 Q. A., 8M; 
^radlaujfh ▼. Oo9teU. 19 Q. B. />.• 971. 
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For this period of some two hundred years there is 
a masterly summary of the eases on parliamentary pri- 
vilege in Chapter VI of Sir Erskine May*s Parliament 
tary PracticCf and another equally good in Part III 
of Broom^s Constitutional Law. To these the reader is 
referred for further proof of the point which it has 
heen the object of this chapter to illustrate; namely, 
that the great doubt and uncertainty that so long 
clouded the decisions upon the important question of 
parliamentary privilege arose almost entirely from 
Parliament's character as a court; from the inability 
to see clearly the lines between its varied powers in 
that ''judicial** capacity; and from the confusion of 
those judicial powers with the discretionary power 

i which the theory of parliamentary le^pslative sover- 
eignty necessarily implies.^ 



^Od tiie general subject of PriyQege la Uiia conoectioii, tee Uie parts of 
Brooni*t ConBtUuUmal Lam (9d ed.) mod Maj^t ParUammUary Praiotk§^ r^ 
felted to above; also Hale* JwrudiHion o/ ih$ Lords Hou$$t HargraTe*t 
P»efece,pp.ciU-cxxTl(fortbecaseof ^UiiiMry. Tkt EaH India Co,) ; ibid.^ 
pp. cxxxiv-cfaci {ShirUjfy. Fogy); tftifi, pp. cbaxiMy (Com o/Charls$ Knoifyg); 
L^'i lUporit^ 410 a; 13 CobbeWs SiaU Tnak^ 1369-1449, pamm {Svr WtUiam 
WimamisCaM);HSL 2V.,695et8eq.,;Nu»tm(^«%y. }VkU$);98L TV.. 993 
ct seq., jNUfim (FUtharrii^s Com). Exhaustiye references to other cases wUl be 
found In Maj and Broom* and in the great ease of SioekdaU v. Hansard^ 9 Adoi' 
pkm t EUii, 1 et seq., especially in Lord Dennian*s opinion, p. 106 et seq. 
The moat Important source of all, of course, is to be found in the Journals of 
the houses themsdyes. See in Index yoluroes under ** Priyllege,** and espedallj 
the cases of ShirUy y. Ft^^ C. /., yoL Ll p. 399 et seq.« pamm; Pi^harrvfi 
Ca$$^ C./.,yol. be. p. 711 et seq.; fVawfeVt Com. (7./.«yoLxt p. 577 et seq.« 
pamm. See also HatselU PrwtdsnU (9d ed., yoL i.)i 4 InH.^ 1 et seq. i and the 
minute exhaustiye chapter in Prynne*s BrUf B^i^itiir {wol iy. pp. 699-869) i 

L$» Parliamentarian by O P , Esq. (1696)| MiiUUaaia ParUamm^ 

tario, Vr William Petyt (1690). 
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Nan A 
JuDicuL Intbrprstatioii or Edward IU*! Statotb or Trsasow 
{Pmf§ 117) 
In the thifd jear of Richard II, John Imperial, ambassador horn 
Genoa, was murdered bj two dtisens of London. The case was de- 
bated in both houses and declared to be treason. ''Thisdedaiatioii,'* 
Hale sajs, ^'being by the king and both houses of parliament was 
a good dedaratioa pursuant to the act of 25 K S.'* Hidary ^tkt 
PUoM ^ike Cnmm (17S6), toL L p. S65. <*Note it weH," sajs Coke, 
''this case was not referred to the Judges, but declared in and bj 
Parliament'* (12 ReporU, 1&) Hale dearlj implies that this decU- 
ration in Imperiars case was an ''act*' which would not be valid 
unless made bj lioth houses. This elastic clause in the Statute of Ed* 
ward III came up for discussion in Strafford's Trial (Siaie Trials, 
vol iiL p. 1475; Rushworth, Strafford i Trial, pp. 676, 677, 699* 70a) 
Again, in the Earl of Clarendon's Case, it was asked: ''Hath the 
Parliament declaratory Power now? Yes, but it must be bj King 
and Parliament, so it was in the case of the Gemma Ambassador. The 
Judges would not conclude the Articles Treason, nor would the 
Lords alone; and if jou come to an equal declarative Power with 
them, JOU must examine witnesses, or go bj a BilL" (8 St TV., 565, 
Hargmve's ed.) 

Hale, and Clarendon's judges, Mr. Holdsworth thinks, here mean 
to assert that a judgement of Parliament in pursuance of this danse 
of the sUtute of 25 Edward III is a legislative act {H. £. 1!^, vol. L p. 
188, note 3.) I can hardlj think so, at least in Hale's case, for Hale 
goes on to say that the declaration is not in force in his own day. '^ Be- 
cause it was but a particular case, and extended not to an j other cas^ 
as a binding law but only as a great authoritj." {Pleoi of the Cnma, 
vol. i. p. S63.) It is true. Hale does, as Mr. Justice Stephen points 
out (Hiiiofy of ike Criminal Law ofEm^amd, vol. it p. 858), declare 
that the case of Tresilian and others in 11 Richard II was not within 
this statute of 85 E. Ill, "because the king and commons did not 
consent per modam legis declaraUvae, for the judgment was onlj the 
lords." (P. C, voL L p. 864.) But this is bj no means to dedare that 
a proper declamtion under the statute must be a "legislative" act 
Hale onlj asserted that certain declarations were warruited bj the 
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ttatate becante made by both bouses, and that other dechufations 
and judgements were nnwanaoted bj it beeanse made bj the Lords 
alone. He sajs nothing about ''legislative** acts, and his argument in 
his JmrudicUam of ike Lords House would indicate that he did not mean 
''legislative** acts. For him a valid judgement as well as a valid statute 
required the action of both houses. In the passage in question he is 
thinking of the judicial functions of Parliament rather than the leg* 
islative, though in fact it is apparent that he makes no dear distinc- 
tion between them, as will be noted later. Mr. Justice Stephen him- 
self believes the clause of the statute in question referred to judicial 
acts (H. C L., voL iL p. 25ft\ and Mr. Holdsworth seems to agree 
withhim(/f. £. L., voL L p. 188, n. 3). For the Case of John Impe- 
rial, see also Roi. Pari, voL liL p. 75 &, and 3 InsL, 8. These vaiy- 
ing interpretations, if they serve no other purpose, show how ha^ 
and indefinite the line of division between acts judicial and acts 1^* 
islative remained even to the time of Lord Hale. 

NoTB B. Early Casks Dbtkrminbd in PARUAMnrr 
(Pmfs 117) 
Bractom says : " Si autem aliqua nova et inconsueta emerMrint, et 
quae prius usitata non fuerint in regno, si tamen similia evenerint, 
per simile judicentur, cum bona sit occasio a similibus procedere ad 
similia. Si autem talla nunquam prius evenerint, et obscurum et dif- 
ficile sit eorum judicium, tunc ponantur judida in respectum usq; 
ad magnam curiam, ut ibi per consilium curiae terminentur: licet 
sint nonuuUi qui de propria sdentia praesumentes, quasi nihil juris 
ignorent, nolunt alicuius consilium expetere: in quo casu honestius 
et oonsultius eis foret consilium habere quam aliquid temere definire, 
cum de singulis dubltare non sit inutile. Sedem quidem judicandi, 
quae est quasi thronus dd, non praesumat quia ascendere insipiens 
et indoctus, ne lucem ponat in tenebras, et tenebras inlucem, et ne 
in manu indocta, modo ftirientis, gladioferiat innocentem, et liberet 
nocentem, et ex alto corruat quasi a throno dd, qui volare inceperit 
antequam pennas assumat" Lib. i. cap. iL sees. 7, 8. 

There are many cases in the Year Books and Rolls of Parliament 
that show the practice. See, for example, RoL Pari, 18 Edward L 
(voLLp. 44); also voLL pp. 501, 807. 
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In tbe time of Edwird III toch cues are especially numerous : 
e. ^. HiL 1 £. III., foL 7 B; Mich. 39 K IIL, M. 81 A In die secood 
of these cases, which arose from the omission ofapropername from 
a writ. Judge Thorp declared tliat in a pcevioos similar case, the writ 
had heen taken into Parliament, where ''the Lords who made the 
writ stated what their intention was," namelj, that in all snch oases 
the process should be amended. Hero we find the Pariiament intei^ 
proting a statute,— -in Utlgatioi;, —a proceeding that we think of 
as strictly judidaL 

In the next jear Thorp is apparently roferring to the same case. 
He says he and a fellow judge went to the Council and demanded 
of those who made the statnt^ to know if the record could be 
amended. They were told that it could. Trin. 40 K III., foL M& 
See also Mkrh. IS Henry IV., foL 4. 

In another case, involving the title to land, occurring in the thiity- 
ninth year of Edward III, Judge Thorp speaks of a previous case 
similar to the one then belbro him, which had been tried in Parlia- 
ment (''in autid cas de GOes Blaket 11 fult parfe in Pariiament**), hi 
which the judges had been commanded that when any such case came 
before them, tliey were not to proceed to judgement without good 
advice. «* Wherefore,*' he says, " sue to the Council, and as they wish 
us to do^ we will do, and otherwise not In this case.** Mkh. S9K III., 
foL 35 A. In the eighteenth year of Edward III we find another case 
where the judgement of the court is par ooue de Omtuet U Rag* 
Lib. Au., fol. 60 a See also lift. Au., foL 856 B. 

In a case in 9 Henry V (14£l) (RcL Pari, vol iv. p. 153), we find 
the following statement: "Et pur tant, que sur grantes altercations et 
disputations, queux par long temps feurent en la dite Chancellerie, 
par entre les Conseils des dits parties^ sur les materes suisdites eus 
et mocves, et des queux mon dit Seigneur le Chanceller,et les Geres 
du Rol de sa Chancellerie, pur difficulte ne purrient brievement et 
droltement estre avisos a fidre ceo que la Leie y vorroit cell partly 
mon dit Seigneur le Chanceller ac^uma la matero a ceo mesme Parie- 
ment, et attermina et referra les dits parties illoeqes d*oler eeo^ que 
purroit estre termines par advis de mesme le Plariement, sdone 
reflect de Taunclen EsUtult de Westm* secounde.** On the general 
subject, see also 2 /lut, 408; Petyt, Jmm ParBamaaarUm, p. 15 et 
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•eq.; ReeTes^ H. £L L., voL iL p. 290 et seq.; Plynne's Ahriigmeni of 

Note C The Bblations or Chamciry and Paruambmt 

^Noft are there found anj Billsyand Decrees in Cha»cery,he(art the 
£Oth. of H. 6. Such causes as since that time were heard in that 
Courtj having former! j been determined in the Lords House of Par- 
liament, as maj seem from the number of PeHlioiu in PaHiamemi, 
of that nature, which are jet extant** Dugdale, Ongines Jurididale* 
(1680), p. 37. ''Note that in ancient time, where the matter was 
against reason, and the party had no remedj bj the Common Law, 
it was used, to sue for remedj in Parliament, and the Parliaments 
were holden of course, twice everj jear, but ncyw most of those sutes 
are in the Chancerj, and the Parliaments are not so often holden." 
Ceriaime OUervaiums ameermng Ike Office i^ike Lord Chancellor, "Com* 
posed bj the Right Honorable, and most Learned, Tkomae Lord 
EUetmm, late Lord Chancellor of England'* (1651), p. 47. 

In this ''ancient time'* there is observable the same concurrent 
activitj of the Parliament and the Chancellor, in his granting of new 
writs. There has been some difference of opinion upon the question 
whether the Chancellor's jurisdiction in earl j times was mainl j wp' 
piemdigraUa or corrigendi gratia. The granting of new remedies would 
naturallj be connected more closeljwith the Chancellor's oversight 
of his subordinates in their capadtj of receivers of petitions and his 
own functions as a member of the Council; his part in the admin- 
istration of the common law would be mainlj due to his power of 
issuing original writs. Both of these great powers, however, were 
originallj exercised bj the Chancellor, not as an individual offidal, 
but as a member of the Council; it maj almost be said bj virtue of 
the power delegated bj the Councfl. The main fiict to be noticed in 
this earlj and formative period, in the relations between the Chan- 
cellor and the Council, is the same one we have alreadj noticed in 
the relations of the Council and the King's other courts, — an absence 
of legal distinction. Important stages in this earl j development are 
marked bj the Proomoiu iff Orford of lUS, where the butms com- 
pelled the Chancellor to promise "That he will seal no writ, except- 
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ing writs of coime, wSthoat the commuidment of the king and of 
hit coandl who shall be present*' (Stubbs, &C,p. 389); and by the 
twentj^fourth chapter of the Statute of Westminster II, whldi re- 
quired new eases to be brought into Paiiiament, but also allowed 
Uie Chancellor in future to issue new writs ''in consimili easu eadente 
sub eodem jure*' with the old. In the iVonnoiw qfOrford we see not 
so much a fear of the ChanGellor*s power mm a determinatloB on the 
part of the barons to prevent his being answerable to the King alone 
for its exercise. The nature of the provisions of the Statute of West- 
minster II is discussed in the text (pp. 115, ll6> See alsoaale, p. 116, 
note. On this sulject gcnerallj, see Holdsworth, H. E. L,, voL L 
ppi 196, 197; Jenks, Lam and Poiiiki, pp. 143, 144, 145; Sut S7 
Elis., ch. viiL, quoted above (p. 138); Kerlj, Huiwy ofEqtaijf, ch. L; 
Hardy, InirodueHom lo the dote RolU; Spence, EqmiaUe JurudkUm 
of the CkameeUor, voL L p. 329 et seq. 

NoTB D. The AunrroRBs on Tkiuu or Pmnoiis m PAauAMnrr 
(PiiystW) 
The name mufifor seems originall j to have been applied to one whose 
duties were judicial rather than fiscal (Du Cange, s. v. AmiUar, Am- 
ditoret), and for a long time in England it was used of judicial oflicers 
as well as fiscaL The author of Fleia,in his chapter on the Courts in 
England, speaks of Auditors speciall j appointed who can hear but 
not finally determine cases CHabet etiam curiam suam coram An* 
ditoribus spedaliter a latere Reg[is] destinatiSy quorum oflidom i 
extenditur nisi ad Justiciaifem] et ministros Regis, et quibus i 
conceditur potestas audita terminare, sed Rcgi dcferre, ut per ipsum 
adhibeantur poenae secundum meritonim qualitates.** lib. it cap. iL 
sec. 4). There is an interesting case on the Rolls of Parilament of 
1S90 bearing out this sUtement, in part at least {RcL Pari, vbL L 
pp. SO, 21.) It arose fit>m the interference hj the King's bailiffs with 
rights exempt by charter. As a result, the abbot whose rights had 
been invaded sued the bailiffs ''coram Eplscopo Wjnton & Sodis suis 
Auditoribus" at Westminster. The parties placed themselves on the 
countiy, and a jury of twentj-four from Southampton, where the 
alleged wrong was committed, was brought before the oMidilmti. 
However, on the appearance of the parties and the juiy, the andilois 
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decided that thej had no power to proceed further in the ease, be- 
cause it really concerned the King, the bailifi having no interest in 
it save in their capacity of tax collectors. They therefore set a day 
for the parties ^trnd the jury Wtewue,** to appear before the King 
and his CoondL 

In the same year, on accoant of complaints of undne influence 
upon ministers uid clerics in London, ^IVeceptumest per Consilium 
Auditorum querelarum in Dvitate Lond.'* that the said ministers be 
removed until the cases in which they were interested were disposed 
of. (All. Port, vol L p. 48.) We find on the Rolls another case in the 
same year, where the men of Appleby " petnnt auditores'* for relief 
for injuries sustained. (jRoL ParL, voL L p. 51.) And still another,again 
fiom the year 1S90, where Richard, a cleric of Southwark, ^petit Au- 
ditores quod inde audiatur/* because the King had treated as es- 
cheated a house he had bought of Isaac, a Jew of Southwark, which 
house the King had allowed the Jew per caHam to selL (Ail. ParL, 
voL L p. 58.) 

Section 40 of the Ordinances of the Barons in 131S provided 
that a bishop^ two counts, and two barons should be appointed in 
each Pariiament, " de oier & terminer ** all the complaints against 
the King^s ministers for breach of the ordinances. (Ail ParL, voL L 
p. 286.) 

In the Parliament Roll for 1S14-13I5 we find the heading, ''Re- 
sponsiones Petitionum Angl' per Auditores earundem fiicte in Par- 
liamento RegU apud Westm' post ocUb* S'cT Hilhurii, anno legni 
sui ocUva" (All. ParL, voL L p. 314u) 

In 1S30 complaint was made because the Chancellor had altered 
the endorsement of a petition after it had been received, which was 
illegal and against his oath — ^desicome Peticion endosse en Parie- 
ment, et livre par TAuditour d'ycelle a la place des Roules en la 
Chauncellerie, doit de reson estre de Record, et nient estre change en 
avantage ou prejudice de nully/' (Ail. ParL, voL it p. 45.) 

In 1338 directions were given for the receiving and tiying of pe- 
titions by the ^'Triours et Terminours,'* who are also spoken of as 
''Auditours." (Ail. ParL, vol iL p. 68.) Soon after this it becomes 
usual to find at the opening of Parliament, as, for example, in 1381, 
that ^certeins Clercs de la Chancellerie sont assignei de les rcsceivre, 
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et certdnt Plnekti, Seigneurs, et Jnstieet de let veer^ oier^ trier el 
termiiier/* {RoL PmL, voL liL p. 98.) 

In 1590 tlie record of the appointment of receiTen and triers re- 
stricts the petitions to things ^which cannoi be redressed bj the 
Common Uw of the Land.*' {BoL Pari, voL lit. pc 277.) Bat the 
present-day use of the term ^ common kw ** is piobahlj modi more 
exdttsive and definite than the meaning of the term in 1390, — *'the 
term' Common Law * not being nsed in the confined sense that we 
give to it in the present daj^bot •» indicating theoidinaiy mode of 
proceeding in the ordinary courU of justice.** (Testimon j of Sir F. 
Palgrave, PiirL Ptqmt, Session of 1833, vol xiL pc 19-) 

In 1340 the Bsroos' ordinance of 1318 was made permanent by 
statute and applied to cases of all sorts, where delays or other griev- 
ances in the ordinary courts are complained oC 

Unlike the oMdiiartt of Edward I's day, the ^committee'* under 
this ordinance might determine as well mm hear, unless in their judge- 
ment the case should be too difficult to be determined without fur- 
ther assistance, when they might resort to Pariiament for a decision. 
If they wished, they might consult the great officers, members of the 
Council or the judges, but if this was done, it would seem probable 
from the wording and general tenor of the act, that those so oon- 
sulted were to have no power beyond that of advising. (14 Edward 
III., SUt 1, cap. v.) Lord Hale, however, thought they had ''a co- 
ordinate voice as well as the lords'* (Jwru£ctkm of ike Lords Hotue, 
p 156); and it is probably true, as he contends^ though the actual 
words of this statute seem hardly to support it, that the judges 
who were regulariy appointed along with Uie lay and qpiritual peers 
among the triers, both beforo this statute of Edward HI and after 
it, had a ''voice of suffrage*' equal with the rest, instead of a mero 
'' voice of advice,** ^mm . • . appears by the composure and power of 
the audiiort9 qmerelantm appointed by the King in parliament ; whidi 
consisted as well of the chancellor treasurer and justices, as of lords^ 
and their power not only preparative to the house of lords but de- 
cisive.'* He continues: ^But yet further it is most evident beyond 
all dispute, that though the record either by writ or petitiOQ were 
removed into the lords house, and virtually and interpretatively the 
Judgment of affirmation or reversal was theirs; yet the actual deci- 
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sion and determiuAtkni (In antient times even after the decaj of the 
power of the camMum regit) was given bj a select number of loids 
and judges, nominated by the king in parliament, or at least by the 
king with the advice of the knds.'* (Jmntdktum ^Ae Lards Howe, 
pcl5&) 

So fitf as I know, there is nothing in the later tolls to show that 
anj distinction was made between the peers and the jadges who 
were always appointed to serve with them as triers. Lord Hale's con- 
tention is supported bj the studies of Professor Baldwin upon the 
oath taken bj the Councillors, as noted above in the text, pp. S4, 35, 

The above instances indicate the dose relation between the courts 
and Parliament 

With clerks of chancery acting as receivers, and judges of the law 
courts serving among the andiioret, along with tiie Chancellor, it 
could hardly be otherwise. 

There are several questions of great importance on which we know 
very little, some of which have been referred to in the text For ex- 
ample: Did the receivers of petitions ever have any such discretion 
in parliamentary petitions as that which at one time they seem to 
have exercised in their capacity of clerks of chancery when they is- 
sued original writs? 

What was the criterion by which the triers adjudged some peti- 
tions fit for hearing in Parliament and others suitable for the infe- 
rior courts ? How far is the body of triers or auditors, including both 
peers and judges, to be identified with ^The King's Council in his 
Parliaments,'* and was there any distinction between the powers and 
duties of the peers and those <rf the judges? 

These questions in our present state of knowledge cannot be cer- 
tainly answered, but it seems clear, as we study these institutions more 
closely, that the ''judidal" functions of Parliament grow very close 
to, and are indifferently distinguished from, the activity of the other 
courts of the King. The ancient writ of tmdila querela granted by the 
chancery clerks bears a name singularly suggestive of the audUares 
querdarum in Parliament Was there any greater essential difference 
between querelae which the clerks directed to the judges and other 
ttudtiarts querelarum in Parliament, and the ones they sent to the 
same judges in the inferior courts? In the book published in 1641 as 
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Lotd Enennero't, with the titk 7k PlrmlegemtdPtrngaiweBo/ikt 
High Omri ^ Ckametnf^ teuotm are given for the pMsage of the Stat* 
ate 4 Heniy IV., eap. 85, eooceming appeals upon eaaes decided ia 
the King's courts. Tlie author says, ^'Bot before the making of this 
Statute; there bee manj precedents and records to prove, that the 
King and his Cotmcell, and the King's Commissioners appointed to 
be aaditocsfiiervlanM h Court of Rome, & some pretendingto have 
power" assumed to eiamine and reverse judgements, wherefore the 
statute. 

Accounts of tiie receivers and triers are given in Coke, 4 liuL^ 
10,11; Piynne, 0&ien»lMM#oa Ccke^t Fwaik Intliha€,i^\^\ El^rnge^ 
ch. viii; CUffbid, HkUtry i^FnoaU Bill LigulolMMi, voL L p. 271 et 
seq. Pkynne believed that tiie Masters of Requests had their origin 
in the Receivers of Petitions(Ob. on like ^A /Ml, pp. 14, 5S> Accord- 
ing to the view now seeming^ j held bj the best authorities, this can 
hard] J be true except in the most genersl sense. 

The duties of the Receivers and those of the Masters of Requests 
were similar in general character, and in that sense a general con- 
tinuitj of function might probablj be shown between the Receiv« 
en in tlie dajs of their activitj and the later Masters of Requests. 
That the one office is a direct offshoot of the other, however, would 
seem to be impossible, if the Court of Requests as a definite oiganisa- 
tion had an origin as late as the date now general! j accepted for it 
See Mr. Leadam*s introduction to Seled Cages im ike Qnai of Re* 
quetie (Selden Society); Holdsworth, H. E. JL, vol. L p. 207 et seq. 
But see Spence, The EqmiMe JwisdictUm of ike Cmtri ofCkoMcefy, 
voL L p. 851. 

Though Pkynne's supposition maj be unfounded, I cannot help 
thinking that there is a veiy close connection between the genersl 
development of equitj jurisdiction and the double functions of these 
clerics of chancery who acted as receivers of pariiamentaij petitions 
as well as drafters of original writs; between the activitj of the judges 
in the King's ordinary courts and their duties as amJ&laree qmareianm 
in the High Court of Parliament And it can hardlj be accidental 
that the ancient writ of audHa querela — when we consider its char- 
acter — should bear a name so like the name of the auditors. Still less 
can it be an accident that the regular choosing of receivers in Far- 
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lUment begins to be noted on the Rollt in the earlier jean of Ed- 
ward III (see OHie, pp. 208, 209; Elsynge, p. 26S et seq.), while there 
is good evidenee that the first use of the writ oiamdUa querela corre- 
sponds almost exactlj in time. In 1843 Stonore, Chief Justice, said 
of the writ, ''Quite recentlj there was no such suit'* Y. R 17 E. 
ill.. Rolls Series, pp. 870, 871. See also Mr. Pike's introduction to 
that volume, pp. zl, zli. In the next jear it was said in the course 
of a cue,** Audita Querela was given quite recentlj, that is to sa j 
in th? tenth jear of the reign, m ParUametU, on account of the mis- 
chief, and it was never given before." Y. B. 18 E. Ill, Rolls Series, 
p. 808. The italics are mine. See Holdsworth, H. E. L., vol. iL p. 508, 
and note 8. On the writ of audita querela generallj, see Jacob's Law 
Dictianaiy; Fitsherbert's New Naiura Brevhm, p. 102 et seq. The writ 
itself is to be found in the Regirier of Write, vol L pp. 1 49, 1 50 (1 687> 
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CHAPTER IV 

The Relations of 
"Judiciary *' and '"Legislature 



f» 



NOT least important among the results of the 
growth in modem times of the doctrine of 1^- 
islative soverdgnty is the changeit has wrought in the 
relations between the judges and Parliament The most 
striking characteristic of the growth of law in recent 
times b the prominence of legislation. Legislation de- 
rives its authority from an ** external body or person.* 
** Its obligatory force b independent of its principles.* 
The motives of the makers of a law are absolutely im- 
material if they have clearly and unequivocally ex- 
pressed their intention. After that intention has been 
expressed, only two things remain : in the first places to 
explain that expression of intention and adapt it to cases 
not specifically foreseen ; in the second place^ to enforce 
it The former of these may be done by the lq;islature 
itself by supplementary or '^expositoiy ** acts, or it may 
be left by the legblature to the courts. In the perfor- 
mance of thb function the. courts in England have, 
in modem times, to use Sir Frederick PoUock*s expres- 
sion, ** treated Acts of Parliament as proceeding from 
a wholly external and unjudicial authority.*^ The dear 
ipse dixit of Parliament, covering a particular case, b 
all they want all they dare seek for. Ndther the mo- 

^Fin$Booh of Jwritpntdmoi^ p. SSI. 
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tives nor the righteousness of Parliament's action is 
open to question or investigation. The only argument 
in a court of law, upon a case clearly covered by par- 
liamentary legislation, is the argument from authority. 
Parliament is looked upon in a purely objective way. 
"They have the legislative power."^ Such is the theoiy 
and such is the consciously attempted practice. 

But in the past it was far otherwise, and the traces 
of the past are still to be found. Thb is more notably 
true in the United States, where the doctrine of legis* 
lative sovereignty has had less influence than in Eng- 
land, in the great powers exercised by our courts, by 
virtue of their inherent character, or under the inter- 
pretation of the constitutional phrase "due process of 
law." We have seen that formerly the legislature in 
England was in reality a court, that legislation was not 
sharply differentiated from adjudication. Conversely, 
this b but to say, as Mr. Justice Holmes does, that "in 
substance the growth of the law is legislative*' — and 
he is here referring to judge-made law. '* And tlus in 
a deeper sense than that what the courts declare to have 
always been the law is in fact new. It is legislative in 
its grounds. The very considerations which judges most 
rarely mention, and always with an apology, are the 
secret root from which the law draws all the juices of 
life. I mean, of course, considerations of what is expe- 
dient for the community concerned. Every important 
principle which is developed by litigation is in frict and 

Miiii. Ik im. 
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at bottom the result ci more or less definitely under- 
stood views of public policy; most generally, to be sure, 
under our practice and traditions, the unconscious re- 
sult of instinctive preferences and inarticulate convic- 
tions, but none the less traceable to views of public 
policy in the last analysis.**^ 

At a time when this tendency was fax more marked 
than it is now even in the United States, when the 
courts shared largely in thb ''legislative** growth, be- 
cause legislation was not a separate function, nor the 
work of one body exclusively, the relation of the ''other / 
courts** to Parliament was &r different firom what it is \j 
to-day. Parliament to them was not foreign, not ex- 
ternal, not exclusively legislative or nearly so; it was 
another body more like themselves than unlike, more 
honourable, and of greater dignity, but still a court 
A like difference from present-day conditions is ob- 
servable in the treatment of Parliaments acts by the 
other courts. These acts were not the solemn invi- 
olable declarations of a foreign "legislative** body, the 
sovereign power in the state, to whom absolute and 
unquestioning obedience is due. On the other hand, 
the treatment of statutes by the courts was free and 

> Tk§ Cammcm Law^ pp. S5» S6. Cf. Uie reabltttloD of the Judi^es of the Coot 
of King*t Bench, below* p. 999L Cf. Austins **I cannot understand horn anjr 
person who has considered the suliject can suppose that society could possib^ 
have gone on if tlie judges had not legislated, or that there is any danger 
whatever in allowing them that power which they have in fact exercised, to 
make up for the negUgence or the incapacity of the afowed legisbtor. That 
part of the law of erery country which was made I7 Judges has been fiur better 
made than that part which oonsisU of statutes enacted bythe Icglslatun." 
Note to Lecture V. 
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familiar. They were to be scrutinized, were often con- 
demned, and the motives of their makers freely com- 
mented on. They, like the High Court in which they 
originated, were not **extenial** nor ''unjudidaL** 

**There has been a natural tendency on the part 
of the judges,** says Sir Courtenay Ilbert, **to place 
a narrow construction on enactments which appeared 
to them to conflict with what they have regarded as 
fundamental prindples of conunon law, to round off 
their angles, to adapt them to their environment by 
means of ingenious and sometimes fitr-fetched glosses; 
and the process has occasionaUy been carried to such 
an unwarrantable extent as to justify the expression of 
driving a coach and four through Acts of Parliament** 
'*But,** he adds, ''the action of the courts b to be 
judged in the light, not of a few petulant or captious 
criticisms by individual judges, biit of thdr general 
course of conduct; and they have as a rule loyally ad- 
hered to their functions of being, not critics of the 
legislature, but interpreters of the law.**^ As a descrip- 
tion of present-day conditions in judicial England the 
last of these sentences is entirely accurate. When the 
attempt is made to make this applicable to the six- 
teenth century it becomes misleading, and, in fact, is 
contradicted by abundant evidence. ''If you ask me, 
then," said Sir Henry Hobart, in the case of Shefiield v. 
Hatcliffe, "by what rule the judges guided themselves 
in this diverse exposition of the self same word and 
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sentence? I answer* it was by that liberty and authority 
that judges have over laws, especially over Statute laws, 
according to reason and best convenience, to mould 
them to the truest and best use.**^ So, also. Lord EUes- 
mere quoted with approval from JusticeCroke : *' Vpon 
this reason it is, that some lawes, as well statute lawe 
as common law, are obsolete and wome out of use: for, 
all humane lawes are but le^ temporis: and the wise- 
dome of the judges found them to bee vnmeete for the 
time they lined in, although very good and necessarie 
for the time wherein they were made. And therefore it 
is saide *leges humanae nascuntur vigent, et moriuntur, 
et habent ortum, statum, et occasiinu** 

**By this rule also,** he says, *' and vpon this reason 
it is, that oftentimes aundent lawes are changed by in- 
terpretation of the judges, as well in cases criminal as 
ciuile.'* Then follow numerous instances. '* By this rule 
it is also,** he continues, '* that words are taken and con- 
strued, sometimes by extension; sometimes by restric- 
tion; sometimes by implication ; sometimes a disjunc- 
tiue for a copulatiue; a copulatiue for a dbjunctiue; 
the present tense for the future ; the future for the pre- 
sent ; sometimes by equity out of the reach of the 
wordes; sometime words taken in a contrary sence; 
sometime figuratiuely, as continens pro contento. and 
many other like: and all of these, examples be in- 
finite, as well in the duile lawe as common lawe.*** 

1 Hoftarri ISiporft. p. S4S. 

*9 SI. TV., 674. 675. This Is an extract fVom the MgomentpttbliBlied In laoOas 

the Speech of the Lord Chancellor In the Exchequer Chamber In the Com o^tiW 
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A few only of these ** infinite** examples of this ** liberty 
and authority** will be given here. In one case it was 
said naively that the judges would ^'strain hard** rather 
than declare astatute void.^ Their straining was at times 
almost equally hard the other way.* The expressed doc- 
trine was» that if the words were obscure, they were to 
**be expounded most strongly for the public Good. 
For Words, which are no other than the Verberation 
of the Air, do not constitute the Statute, but are only 
the Image of it, and the Life of the Statute rests in 
the Minds of the Expositors of the Words, that is, the 
Makers of the Statutes. And if they are dispersed, so 
that their Minds cannot be known, then those who 
may approach nearest to their Minds shall construe 
the Words, and these are the Sages of the Law, whose 
Talents are exercised in the Study of such Matters.**' 
. But in determining what was in the minds of the 
makers of the statutes great latitude was exercised. 
For example, the Statute of Gloucester^ provided that 
the disseisee should recover damages in a writ of entry 
upon Novel Disseisin against him that was found ten- 
ant after the disseisor, but Littleton declared that if 
the disseisor had made a deed of feoffment to B, C, 

PoffMili The words here quoted were quoted In part by Hakewel In his Ho' 

dut T$n€ndi ParUamtmluim^ written probably shortly before the outbreak of 

theClvtt War and published In 1671. pages SS-Mw 

noifodL,!!^ 

S9 Brook9*$ AMdj^mmO^ folio 190 ■ {ParUmmU t StaimUi); CwmytCt Dig^ti. 

S.T. PoriMMMMlCILlO). 

^Plmbdm. p. 89. 
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and D, but livery of seisin had been made to B and C 
only; after the death of B and C, the disseisee could 
not recover damages from D» if D had not been at the 
livery, and had not consented to it» nor taken the 
profits of the land^ 

This *' interpretation,** then, dmply dispensed with 
the statute in a particular case, an ^Fjcposition** which 
was declared in a case in the second year of Elizabeth 
to be ''founded upon the Intent of the Makers of the 
Act, and upon good Reason. And yet it seems con* 
trary to the Text, which says generally that the DU- 
scizee shall recover Damages against him that is found 
Tenant after the Disseizor. And Littleton says tiiat in 
the said Case he is found Tenant after the Disseizor, 
and yet theDisseizee shall not recover Damages against 
him, but it was the Intent of the Legislature that made 
him say sa And that their Intent was so, he gathered 
from Reason, for Reason would never suffer him to pay 
damages to the Disseizee, where he never assented to 
the Wrong done to the Disseizee, and never received 
nor intended to receive any Profits of his Land.*** 

Aft;er a review of other similar judgements, the case 
continues : ** From which Cases it appears that the Sages 
of the Law heretofore have construed Statutes quite 
contrary to the Letter in some Appearance, and those 
Statutes which comprehend all things in the Letter 
they have expounded to extend but to some Things, 

^ Tmura. lec GSS. 
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and those which generally prohibit all People from 
doing such an Act they have interpreted to permit 
some People to do it» and those which include every 
Person in the Letter they have adjudged to reach to 
some Persons only, which Expositions have always 
been founded upon the Intent of the Legislature, which 
they have collected sometimes by considering the Cause 
and Necessity of making the Act, sometimes by com- 
paring one Part of the Act with another, and some- 
times by foreign Circumstances. So that they have 
ever been guided by the Intent of the Legislature, 
which they have always taken according to the Ne- 
cessity of the Matter, and according to that which b 
consonant to Reason and good Discretion."^ In another 
similar case the Chief Justice said, ''that, which Law 
and Reason allows, shall be taken to be in Force against 
the Words of the Statutes:''* 

Cases such as these are numerous. It is unnecessary 
/ to cite more, but it must be clearly evident from these 
\ that judicial ''interpretation** in the sixteenth century 
was widely different from that of the twentieth cen- 
tury. Enactments based on a misconception of fact were 



also in some cases denied binding effect in the courts.' 

s/6id., Ik 8S(6aiid7Edwaid VI). See al«H for example, Aid. pp. 109. 110,90^ 
964 1 Wlngate, Ifocifiit. Maxim 35, Na tS « Muim TO. No. 70 ; 9 Bh>oft«*« ^6r.» 
foL 122 a; 1 R^^ i4; A TrwtUn ametnung SuUmU$ or AeU of PoWmiumC. 
••written by Sir Christopher Hattoo, Late Lord Chancellor of Bn^and,** pttb- 
Uthed In 1677« Holdtworth. H. E. L.. voL iL pp. 366-70. 
s Th$ Bwrl of LdenUr'i Cai$^ Phwd$n^ pp. 398-400. and cases there dtedi 
WIngate, Ifociflnf. Maxim 9S. No. 31, and references. 
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An interesting example of interpreting statutes is to 
be found in the history of the Statutes of JeofieuL One 
of these statutes (18 Elizabeth, eap. 14) enacted << that 
all defaults in form in any writ original or judicialt 
countydedarationt plaint»bill,or demand, are remedied, 
and judgment for them shall not be stayed.** On an 
action for trespass, where the defendant had caught fish 
in waters belonging to the plaintiff, it was contended 
for the defendant that the omission in the declaration 
** of what nature the fish were, pikes, tenches, breams, 
carps, roaches, &c.,** and the absence of any statement 
of the number of the fish taken, were fiital; and to 
this objection ''it was agreed by the whole court, that 
the omitting of the nature and number of the fish, was 
a matter of substance, and not of form to be remedied 
by the said Statute of 18 Eliz.**^ / 

The clearest proof of Mr. Justice Holmes's belief .' 
quoted above, that the work of courts b really l^is- / 
lative, b furnished by the persistence of fictions. Ones] 
example will be enough. Coke says: ''An obligation 
made beyond the seas may be sued here in England, 
in what place the plaintife will What then if it beare 
date at Bourdeaux in France^ where shall it be sued? 
And answer b made, that it may be alleaged to be 
made in guodam loco vocaf Burdeaux in France^ in 
Islington in the county of Middlesex^ and there it shall 
be tried, for whether there be such a place in IsBngton 

1 P&?y<^V Com, 5 ISip., 35. See also BuAof>*# Com, 5 ISip., 97; lUevett Al Jff. JL^ 
Tol. ii. p. 676, note a (by FiiiUsoii)i Jaeob*» Lam Dieiiomarf^ s. ▼. JwfmIL 
A Utt of the statutes Is given In Bbckstone. Com^ vol IIL a. KM, note «. 
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or no» b not traversable in that case"!^ Comment is 
hardly necessary. 

The main objection always brought against fictions 
is that they encroach upon the powers of the Iqpsla- 
ture. This is the burden of Bentham's complaints, for 
in the transparent fiction, instanced above, there could, 
of course, be no question of deception. ** Can it be con- 
ceited for a moment,** asks Austin, ** by any reasonable 
person, that fines and recoveries (for example) ever de- 
ceived anybody, or were intended to deceive ? that the 
authors of these absurdities hoped to impose upon the 
nobility whose great estates they were trying to break 
down ? or that heirs in tail, or remaindermen and re- 
versioners, were trepanned out of thdr interests by that 



1 09. LUL. Ik Ml B. ••The olject acNiglil to be ettalncd bf such ildkNit." 
sayi Pkofeseor Selmond, **i» of ooime the lodirecl ekentioD of Uie kw, and 
their efficiency fbr this end Is obrioiu. For the practical ciFect of eaj mle of 
kw depends on two things— the natnre of the mle Itselt end the nstnre of 
the facts to which misapplied. To alter the practical eiFect therefeie. It Is 
necessary to alter either the law or the Huts. And the only method of altering 
the facts Is the estaUlshment of condmlve presumptions contrary to them. 
Thus the mle of law that an English court coold take no cognisance of a bond 
executed beyond the seas, would. If applied to the Cut that Bordcaus Is be- 
yond the seas, have prer en ted any action being brought on a bond executed 
at Bordeaux. The rule of law being unchangeable, the only way to avoid this 
result was to alter the ftict of Bordeaux being beyond the seas, and this was 
effected by a nontraversable allegation that the bond was executed at a cer^ 
tain place called Bordeaux In Prance in Islington In the County of Middlesex. 
• . . This is the famous fiction whereby English courts obtained jurisdiction in 
transitory actions In which the cause of action arose abroad. We find It In use 
as early as the reign of Edward III.** Euap$ m Jmruprudme* and Ltgol ifii> 
<oty« pp. 9« 10. See also Lord Mansfield*s opinion In MoHyn v. FdfrigaM^ In 
1TT5^ Cirmp$r^i lUporiB. p. 170 et seq., espedaUy his reference to the allqgn> 
tioo In a dedantioo that a vessel was seised **om tk$ %Jk jmm, vidttteil m 
CA#ajMidt»* 
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ridiculous juggling ? Such a conceit b really more ab- 
surd than the foolery to which it rdates."^ 

The very transparency of these fictions underlying 
fines and common recoveries brings out in stronger re- 
lief the great power* and what would seem in our day 
the amazing audacity, of the judges. By a mere ruling 
that the truth of certain statements universally known 
to be untrue might not be questioned, they effectually 
and permanently defeated the designs of the nobility 
and rendered absolutely inefiectual the clearly ex- 
pressed will of Parliament Speaking of the celebrated 
Taltarum*s Case, John Hill Burton says: " It may • • • 
without much exaggeration be affirmed, that» in the 
reign of Edward the Fourth, the principal enactment 
of the Statute De Donis was repealed by a judicial 
sentence.^^ Judges who could as a matter of course do 

1 L$eimrm «i JtuitpntdsmM^ 4th ed., ipoL fi. ]». 99^ 

* CMNfMfidtiMi o/th§ Lam ofRtaX Projmrijf^ ^ 931, q[iioled bj W. D. hem% 
Esq., in Juridietd 80^$$^ Paptn^ vol L p. STi. Nolliiiig In UiehSttoiyor Ei^ 
ttsh Uw better Uhisbrtttes the actnd l^gidtttkm bj Uie coi^ 
ment of the Statute Jk Ihmt, Thef nther than the PteUameot f Cfcicat c d 
the win of the nation, — and the nation as nich was beginning to have a wil^ 
—and their acUon was sanctioned bj King and people. Nothing In English 
bw is better known than these fects, but it to amasing that their troe sigi^ 
cance should be so little reoogntoed. Mr.~ Scrutton to not going too fiv wlien 
he says, **The ctoss legislation of ParBament was defeated bj the natlooil 
kgtototlon of the judges.** Land m F«tUn^ p. 76. For the opposition of the 
Judges here to direct, conscious, successftil, and genersDy approred. It to d^ 
reeled against an odious piece of ** dass legtototion ** whidi the INtffismeiit hit 
formally enacted In words too dear to be misunderstood, andhasrelbsed egaia 
and again to repeat And there can be no question ofthe Intention of the mak- 
ers of the act The judges are trsring to defeat that intentkm, not to give effeel 
to it They are guided bsr ** oonsldetations of what to expedient for the oomom- 
nity.** All thto to deariy brought out in Coke*saooount of the matter. SpfMng 
ctf the eril state of affairs caused by the statute, he ssysi** And the same was 
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such things as these had a conception of their office, 
and of their relation to the law and the lawmaking 
body, £ur different from that existing to-day ;and their 
actual doing with impunity year after year these things 
so vitally important to many is the best proof that 
that conception was not materially repugnant to the 
feelings and beliefs of that part of the English nation 
which held the balance of power. 

Another illustration of this freedom of interpreta- 
tion is found in the case of statutes declaratory of the 
common law. 

Coke says in his Fourth Institute^ *'0f acts of Par- 
liament some be introductory of a new Law, and some 
be declaratory of the Ancient Law, and some be of 
both kinds by addition of greater penalties or the like.**^ 

Again he says: **To know what the Common Law 

attempted and endeaYoured to be reme&d at divert PteUamenti and dlven 
bflli were exhibited aocordinglf (which I have seen) but thqr were always on 
one pretence or other r^ected. But the truth was, that the Lords and Com- 
mons knowing that their estates-tall were not to be forfeited fbr felony or 
treason \ as their estates of inheritance were before the said act, (and chiefly 
in the time of H.S. in the Barons war) and finding that thqr were not answer- 
able for the debts or incumbrances of their ancestors, nor did the sales, 
alienations, or leases of their ancestors bind them for the lands which were 
entailed to their ancestors, they always r^iected such bills t and the same ooo- 
tinued in the residue of the reign of E. 1. and of the reigns of E. t. E. S. R. t. 
H. 4. H. S. R «. and tin about the 19th year of E. 4. When the Judges on 
consultation had amongst themsdves, resolved, that an estate tail might be 
docked and barred by a common recovery; and that by reason of the intended 
reoompence, the common recovery was not within the restrcint of the said 
perpetuity made l^ the said act of is E. 1." 5tr ^NlJbfiy lftM«M/s Oiit, 6 
i2«|x, 40, il. Note the perplexity into which these fines and recoveries threw 
the Student and the Doctor in Saint Germahi*s Dlak)gue. DoeL and Siud^ 
Dialogue L» du nvL 
iFkgeta. 
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RELATIONS OF JUDICIARY AND LEGISLATURE 

was before the making of any Statute, (whereby it 
may be known whether the Act be introductory of 
a new Law, or afRrmatory of the old) b the very lode 
and key to set open the windows of the Statute.**^ 

The application by the judges of a different rule 
of interpretation to such acts or such parts of acts as 
they considered declaratory — for that b just what was 
done — indicates at once the commanding positic 
the Common Law and the power of the judges, 
it b to be noted that the declaratory nature of an en- 
actment was determined by the judges nine times out 
of ten, not from any expression of intention on the 
part of the lawnmkers, but by the mere fact that the 
subject matter of the act in question, in the opinion of 
the judges, came within some rule of the existing law, 
that mystery to which they alone were initiated. Im- 
portant results might follow from the exercise of tlus 
great power. The commonest was the rule **that a 
Statute made in the affirmative, without any nq^ative 
expressed or implyed, doth not take away the Common 
Law/** So it was seriously urged in the trial .of the^ 
Earl of Strafford that the act of Edward III defining 
treason was merely in affirmance, and therefore any 
words or actions that could be proved to be treasona- 
ble according to the law existing previous to that act, 
might properly constitute treason in 1640, though th^ 
were not within the terms of the statute.' 

>9/iui.,9os, tnid.,9oa. 
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The language used by Coke, in reference to the Act 
of 8 Henry VII which oiganized the Court of Star 
Chamber, seems strange to our ears, but was not so 
when uttered: ''The second conclusion b, that the Act 
of 8 H. 7. being in the affirmative is not in some things 
pursued. For where the Act directeth that the Bill or 
Information should be put to the Lord Chancellor, 
&C., all Bills and Informations in that Court are con- 
stantly and continually directed to the King*s Majesty, 
as they were before the said Act; and it is a good rule, 
that where the Act of 8 H. 7. is not pursued, there (if 
there be many judicial presidents in another sort) they 
must have warrant from the ancient Court; and yet it 
is good (as much as may be) to pursue this Act, there 
bemg no greater assurance of jurisdiction than an Act 
of Parliament And where there be no such presidents, 
then the Statute as to the Judges must be pursued. • • . 

''Fifthly, where it is said in this Act, 'And to 
puqish them after their demerits after the form and 
effect of Statutes made,' &a The Plaintiff may choose 
whether he will inform upon such Statutes as this Act 
directeth, or for the offence at the Common Law, as he 
might have done before this Act: which proveth that 
this Act taketh not away the former jurisdiction."^ 

In addition to these cases where the judges openly 

li IntL. 09, 6S. See alao ibid.^ p. 40, margiiiel Dotei Co. lAU.. lib. 9« c^ 10. 
with Hargrave and Butler*! notes (Not. I63-9)t Phwdm, 111, 119; Hawldna, 
liidarjfo/tks PUoMofth^Crottn^yiL IL p. A6. Foramore modem Instance, see 
the arguroenU against Dowdeswell*s proposed libd Act In 1771, Pari Hi&U^ 
▼oL XTiL pp. M^ M. 
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deprived a law or a statute of practical effect by a 
fidse assumption of fact, or altered its application on 
the ground of its declaratory nature, there are asser- 
tions — some of them mere dicta, it b true, but not / 
all; and too numerous to be entirely accidental — that / 
statutes are void entirely, because against reason or 
the fundamental law. Some of these have been noticed *| 
ahready under the head of «<The Fundamental Law.**/ 
••We find,** says Sir Frederick Pollock, ''a series of 
dicta, extending to the early part of the dghteenth 
century, to the effect that statutes contrary to 'natural 
justice* or ' common right* may be treated as void. This 
opinion is most strongly expressed by Coke, but, like 
many of his confident opinions, is extra-judiciaL Al- 
though Coke was no canonist, we may be pretty sure 
that it was ultimately derived firom the canonist doc- 
trine prevaUing on the Continent of Europe. In Eng- 
land it was never a practical doctrine.**^ 

One who holds the prevailing view that a developed 
legislative sovereignty was in existence in Coke*s time 
must consider these frequent statements as ^ confident,** 
'^petulant,** or "captious,** but their frequency, and the 
reputation of those who miEtde them, render this easy 
explanation rather hard to accept 

Instead of being occasional, captious, or inexplica- 
ble, these cases represent the continuance of ideas pre-^ 
valent and common in mediaeval times, not only in / 
England, but in all Christendom. Gierke says: '^The ^ 

1 Th§ Expomiom ^iks Commom Low, pp. I91« IML 
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properly Medieval and never completely obsolete 
theory declared that every act of the Sovereign which 
broke the bounds drawn by Natural Law was formally 
null and void. As null and void therefore every judge 
and every other magistrate who had to apply the law 
was to treat, not only every unlawful executive act, 
but every unlawful statute, even though it were pub- 
lished by Pope or Emperor.**^ 

It may be admitted that one great source of such 
opinions was the canonists; not the sole source, how- 
ever, for such canonist doctrines could have had but 
little effect where such a theory existed as the present- 
day one of the omnipotence of Parliament It cannot 
be deiued, probably it might easily be shown, that the 
division of allegiance between Pope and King had been 
one great source of the attempts in mediaeval Eng- 
land to set limits to the powers of the organs of thestate. 
It does seem somewhat superficial, however, to explain 
those resulting attempts as mere acddents, nothing 
more than chance explosions of ill-temper or arrogance. 

This influence of the Church upon the attitude even 
. of the common lawyers is shown by the nature and 
: occasion of the earliest appearance of statements deny- 
^ ing the validity of unrepealed statutes. 

The Church was no more willing to allow the law 
of the state to override its canons in England than else- 
where. If the two came into conflict, the secular law 

^PolUkal Thsontf o/iksMuldUA^ timiulatod bf F. W. Hattknd* p. 64. 
Sec alao the le fe f cn cc i giTcn by Gierke in luppoit of thU rtatrment 
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must yield. This prindple was undoubtedly accepted 
by the churchmen in England. It was set forth in the 
provincial canons.^ In defence of it Becket lost his life, 
and his death gave it new vitality. 

The first known recognition of the principle that an / 
unrepealed statute might be void, occurring in a secular / 
court, seems to have been in the twenty-seventh year I 
of Henry VI, and it is connected more or less directly 
with the old quarrel of Church and State. The Stat- 
ute De Asportatii ReBgioiorum^ of 85 Edward I, pro- 
vided that abb^s should have a common seal, whidi 
was to remain in the custody of the Prior and four 
others of the House and be left for safe keeping under 
the private seal of the Abbot, '*so that the Abbot or 
Prior, which doth govern the House, shall be able of 
himself to establish nothing.** If any writings or con- 
tracts were entered into or ''sealed with any other Seal 
than such a conmion Seal, keptas aforesud,** they were 
to be adjudged ''void and of no force in law.** In the 
year 27 Henry VI one brought suit against an abbot 
upon a grant of an annuity made by the abbot*s pre- 
decessor, and sealed with the convent seaL It was al- 
leged that the seal had not been in the keeping of the 
prior and the four as the statute required, and that 
therefore the grant was void. The decidon, however, 
was that the grant was good notwithstanding the stat- 

> Lyndwood. Pro9inekih(l979\ p. MS. ** I luive looked in ynin for anj tagger 
tkm that an English Judge or advocate ever called In question the statutoij 
power of a text that was contained in an/ of the three papal lav-bo6ki.'*Mail* 
land* Camom Law im iks Ckmrdk o/En^Uttd. p. •• 
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ute» " ct loppinion del court que cest statut est voide, 
quar est inpartinent destre observe,**^ the reason being 
that if the seal were in the keeping of the four, the abbot 
could seal nothing \n\h it; for if it were in hb hands, 
then it must be out of theur keeping, and therefore 
every sealed document would be necessarily void. 

This seems reasonably dear. Apparently a grave in- 
justice would have been done here if the grantee of 
the annuity in question, or his successor, had been de- 
prived of the benefit of the grant It seems equally ap- 
parent that the statute made the grant void. To prevent 
the injustice, the common law judges here simply 
say the statute — meaning the portion of it concerning 
seals — is void and of no effect, the reason being a piece 
of verbal jugglery, which surely could deceive no one. 
There was here no ^* impossibility of performance,'* other 
than a dialectical impossibility such as might be cre- 
ated to avoid almost any statutory requirement, no 
matter how plain. Coke, however, gravely repeats the 
reasoning in Fitzherbert : ** This branch (as it hath been 
resolved) isimpossible,and inconvenient to be observed : 
impossible, because it is hereby enacted, [then follows 
a summary of the provision of the statute] for, if it 
be kept in custody under the seal of the Abbot, then 
no writing can be sealed by the Abbot, and if the 
Abbot taketh it out, and seal, &c. then is it not kept 
in custody under his private seal; and therefore it was 
resolved by the whol^ Court of the Common Pleas, 

^FiUUH>§rf$ AMd^wumi. Anmiltle Ka 41. 
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that this hranch being impossible to be observed, is 
void ; the Court also resolved, that it was inccmvenient : 
for they said, that if the statute should be observed, 
every deed that passed under the conunon seal might 
be undone by a simple surmise, SteJ^^ 

Out of this Blackstone, in his turn, evolves the mild 
doctrine that ''acts of parliament that are impossible 
to be performed are of no validity,*** which is not un- 
like a truism; and this rather lame concludon seems to 
be the construction put by most modem conunenta- 
tors upon the words of Henry VFs judges. 

But can the words ''cest statut est votde, quar est 
inpartinent destre observe** be dismissed so easily? The 
statute in this case was not declared to be void be- 
cause it was physically impossible to cany it out. The 
impossibility was one of the judges* own making; and , 
it was made because there were other reasons — rea- f 
sons of "public policy,** it may be — why the statute 
should not be obeyed. The judges were here openlyv^ 
refusing to give force to the obvious intention of the 
makers of the statute. It is true they veiled this re- 
fusal under the thinnest of pretences, but who in that 
day could have been deceived by it? Can Sir Frederick 
Pollock to-day be wholly right when he says the judges 
declared the act inoperative, "not because it was con- 
trary to natural justice, but because they could make 
no sense of it at all**?* 

1 9 /fuf., 567. See alio Dr. BojiJWMi^t Ca$i. 8 Jbp., lliL 

*Comm§mtarii8. roL 1^91. ^Expamshm o/iks Cammom Lmm. p. 1ft. 
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Furthermore, it is to be observed that the declara- 
tion that the statute is void is here probably no obiter 
dictum. It seenos likely from the existing summary 
of the case in Fitzherbert that the decision in fitvour 
of the validity of the grant turned directly upon the 
invalidity of the statute. If this be a correct analysis 
of this case, it must seem a little hazardous to say that 
''No case b known • • • in which an English court of 
justice has openly taken on itself to overrule or disre- 
gard the plain meaning of an Act of Parliament**^ The 
case may be an exceptional one, but it must be reck- 
oned with. No doubt one great reason for the mis- 
conception as to thb case is Coke*s unfortunate render- 
ing of "inpartinent** as ''impossible,** as noted above. 
On a review of the case it becomes evident that the 
real reason for the declaration concerning the statute is 
to be found in the statement noted by Coke as above, 
that "the Court also resolved, that if the statute should 
be observed, every deed that passes under the Com- 
mon Seal might be undone by a simple surmise,** no 
doubt a great hardship and injustice in most cases. 
Nevertheless, no court of to-day would dream of avoid- 
ing such inconveniences, however great, by a remedy 
so heroic as an open or even a covert disavowal of the 
authority and validity of the act itselfl* 

^WKk)d^Fh^Beeko/JnH9prmd§met^j^9SL 

* The ftiUcst treatment of thb remarkabfe caie It to be found In the late Brintx^ 
Coxe*f Jmdkial Pom$r amd UmotuiUmiumal L$paiaiHm^ p. IAS et aeq., to 
which I am indebted Ibr man/ of the abore references. For the relation of 
this decision to the prorisions of the canon law on the sutiject, see espedallj 
CoMt po. IST-ttk 
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Another case* somewhat later, which brought out 
strong expressions from the judges against the validity 
of an acty was one reported in the Year Book of 21 
Henry VIL This case arose directly out of a coUi^on 
of the rules of the canon and the common law. The 
only point of the case which in any way touched the 
question here at issue was the question whether the 
King could be made a Parson by Act of Parliament 
It was argued: ^ It seems that the King cannot be 
called parson by act of Parliament, for no temporal act 
can cause a temporal act to make a temporal man have 
spiritual jurisdiction.**^ '^For,'* the seijeant continues, 
''if it was ordained by act, etc, that sudi a one should 
not tender tithes to his curate, the act would be void, 
for concerning such a thing as touches merely the spir- 
itualty, such temporal act cannot make any ordinance: 
the same law, if it was enacted that one parson should 
have the tithes of another. Thus by this act which is 
merely one of a temporal court, the king cannot be 
made to have any spiritual jurisdiction.* This point was 
argued back and forth, and was concluded by Frowike, 
the Chief Justice, in these words: ''As to the other 
matter, whether the King cm be parson by act of par- 
liament; as I understand, it is not a great matter to 
argue: for I have never seen that any temporal man 
could be parson without the agreement of the Supreme 
Head. And in all the cases which have been put, 

1 r. 17.fi //. r//.,pL Hp. 9). Tbe clumsy icpettttooinay be doe to the c^ 
copyist* but the meaning Is dear enough. 
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namdy of the benefices in Wales, and the benefices 
which kymen have in thdr own use, I have seen the 
matter : the king had them by assent and agreement of 
the Supreme Head. Thus a temporal act, without the 
assent of the Supreme Head, cannot make the King 
a Parson,*** 

The above case, turning as it does directly upcm the 
validity of temporal legislation in a field admitted to 
be ecclesiastical, is not so instructive as the case that 
preceded, but the language used is significant enough 
when coming firom a common law judge. 

The same view of the limitation of Parliaments 
power over spiritual matters was partly the cause of 
the death of Sir Thomas More, once Chancellor of 
England. Roper tells us that Sir Richard Rich, the So- 
licitor General, who was trying to draw some incrim- 
inating admission firom Sir Thomas More, put this 
question to him: "< Admitt there were. Sir,* quoth he, 
' an Acte of Parliament, that all the Realme should 
take me for the King, would not you (Mr. Moore) take 
me for the King?* 'Yes, Sir,* quoth Sir Thomas Moore, 
'that would I.* ' I put the case further* (quoth Mr 
Rich) 'that there weare an Acte of Parliament that all 
the Realme should take me for the Pope; would then 
not you, Mr. Moore, take me for the Pope?* 'For an- 
sweare,* quoth Sir Thomas Moore, 'to your first case, 
the Parliament may well (Mr Rich) meddle with the 

1 r. B. tl H. riL, p. 4 1 BriDton Coxe. op. eU., W-SSi BrwM$ AMdgwmiU 
ParUmmU i 8iaimU$, No. 88 (voL il. IbL IflO b. ed. of 157S). 
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stat of temporall Princes; but to make aunsweare to 
your [second] ease» I will put you this case, Suppose 
the Parliament would make a Law, that God should 
not be God, would you then, Mr Rich, saye God weare 
not God?' * Noe, Sir,* quoth he, *that would I not, sithe 
noe Parliament may make any such Law/ * Noe more* 
(sayd Sir Thomas Moore, as Mr Rich reported of him) 
'could the Parliament make the Kinge suppreame 
head of the Church.'**^ When asked on his trial why 
judgement should not be given against him, he replied, 
as Roper reports, '*' Forasmuch as, my Lord,' (quoth 
he) *this Indictment is grounded upon an Act of Par- 
liament, directly oppugnaunt to the Lawes of God and 
his holye Church, the supreame goverment of which, 
or of any part thereof, maye no temporall Prince pre- 
sume by any lawe to take uppon him as rightfully be* 
longinge to the See of Rome.***^ After this the Chan- 
cellor demanded the opinion of the Chief Justice of the 
King's Bench on the sufficiency of the indictment, who 
gave this significantly evasive answer:*'! mustneedes 
confesse, that if the Acte of Parliament be not un- 
kwfull, then is not the Indictment in my conscience 
insufficient*** 

The author of the dialogue of the Doctor and SHu* 
denU though an opponent of ecclesiastical power, evi- 
dently had in mind the same limitation of Parliament's 

> Roper'f Li/€ of Sir Thoma$ lfori(edited hf J. R. Lumlijr), p. xlvL 
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authority, for in discussing the validity of a statute 
which should forbid the use of torches, tapers, etc., at 
burials, he concludes: ^It were a good statute, and 
ought to be observed, as well by spiritual men as by 
temporal; and this I take to be the reason why, for all 
goods, though they be in the hands of spiritual moi, 
be temporal concerning the body, and nourishing the 
body,as they do to temporal men. . • • And all tem- 
poral things the King and his progenitors, as in the 
right of the crown, have in this realm alway ordered 
and judged by his laws: and therefore I suppose that 
the parliament may enact, that there shall not be laid 
upcm a deceased person but such a cloth, or thus many 
tapers or candles set up about him.**^ 

Further on he says: *< Verily there is a writ in the 
'Register (whidi is a book of the law of England) that 
no sheriff shall impanel any priest upon any inquest, 
and that writ may every priest have, that will sue for 
it And I think right well, that that writ is grounded 
upon the law of the realm: taking in that point his 
effect upon the law of God And therefore I think, 
that the parliament may not enact, that priests should 
go universally upon inquests; but to enact, that in this 
special case [u ^., as to whether a man were sufficiently 
learned to be a priest], which is not mere temporal, but 
to enquire of the sufficiency of learning, and that to a 
good and necessary purpose, I suppose the parliament 

> Additkmt to Diidogiie II., di. L 
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may assign them to it without breaking the liberty of 
the church.**^ 

It is not hard to ima^ne why such statements be* 
come rarer after 1584, but the persistence of this old 
idea in England, notwithstanding the modem doctrine 
of the omnipotence of Parliament, is shown when a 
bishop of the Church of Engknd, in the middle of the 
nineteenth century, could renounce conununion with 
the Archbishop of Canterbury because he thought the 
archbishop had ^idangered the rights and liberties of 
the Church, in obeying the Queen's monition based 
upon the provisions of an act of Parliament* 

If anyone doubts whether this view still survives 
or not, let him read the communications sent to the 
Royal Commission on Ecclesiastical Discipline in 
1004 by priests of the Church of England whose con- 
duct of the service of the Church had been under criti- 
cism. Many of these close with a statement which 
had evidentiy been adopted by agreement: *^ Possibly 
I may be acting contrary to some decisions of the Ju- 
dicial Committee of the Privy Councfl; but I deny the 
competence of that tribunal as a final Court of Appeal 
in matters relating to the doctrine, discipline, and cere- ^ 
monial of the Church.''* 



1 Additloiw to Diakgne ILv ch. zL See, on this iutdeck» Roeooe Pomid, to 

Harvard Law i2«etfv« toL xxL p. S9S et teq. 

'This ftroie out of the celebrated Goffban Ctte in 1850. Od it tee^ fbra* 

erople, Hore*fl Huiorjfo/ik^ Ckmrck in Bn^and. foL B. |v Sftl. 

S/loti«i ofCammom S§$$wmai Paptrt^ IMM, toL xuIU. (Minutet of BTtdeiic% 

ToL L pp. S. 15, 16, IS. 97« 98» 44^ 46, 4a, 53, 100^ 108, eie.). 
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Among the appendices to the Report of the Com- 
mission is a Memorial addressed to the Archbishop of 
Canterbury* signed by 2519 deigymen, in which thqr 
declare* *Hhat loyalty to the Church of England com- 
pels them to repudiate the competence of any such 
tribunal as the Judicial Committee of the Privy Coun- 
cil to over-rule the plain meaning of the Rubrics of 
the Book of Conunon Prayer or to interpret and de- 
termine the doctrine and discipline of the Church of 
Enghmd.**^ 

1 Appendbi B (foLxxxiv.). An loterettlng paiaDd to tiiese modtrn yiewt* u 
to tbe competeney of a Uj court to leriew the judgemeoti of a gplritual 
ooe. It foand in t)ie Articles exhibited hy tibe Qergy to the Privy Council 
in the feign of Jamct I, with tbe answer of tbe oooinion-4aw Judges. Among 
other things, the deigy pray (sec 16, 9 Cok$'i ImL. 611) that where tbe stat- 
utes concerning tithes are in diqmte, **then the said three Statutes may be 
theroughly d eb at e d before your Lordships, lest under pretence of a r^t, 
which they challenge, to expound these kind of Statutes, the truth may be 
oTer^bom, and poor Ministers still left unto Gmntiy trials, there to justlfie 
the ri|^t of their tithes belbre unconscionable Jurors In these cases.** In reply, 
the Judges dedareds ** We never heard It excepted unto heretofore, that any 
Statute should be expounded by any other then the Judges of tbe land ; neither 
was there ever any so much overseen, as to oppose himself agidnst the prse- 
tice of all ages to make that question, or to lay any such unjust Imputation 
upon the Judges of the Rcafan.** 

Again (in see. 80. 9 /fuC, 614), the deigy challenge the dafan of the tem- 
poral Judges to determine ^'causes of Faith and Religion,** and to prevent by 
Prohibitions their trial hi ecdesiastfcal courU— ''whkdi conceit, bow absurd 
it is, needeth no proof, and teacheth us, that when matters mceriy Eodesl* 
astlcal are comprised in any Statute, It doth not therefore foOow, that tbe 
interpretation of the said matters doth belong to the Temporal Judges, who 
liy their profession, and as they are Judges, are not acquainted with that 
Idnd of learning.** To whkdi the Judges answered, **And for tbe Judges ex- 
pounding of Statutes that concern the Ecclesiastical government or proceed- 
ings. It belongeth unto the Temporsl Judgcst and we think they have been 
expounded as much to their advantsge, as either the letter or intentkm of Laws 
would or could allow of. And when they have been expounded to their liking, 
then they could approve of It; but if the exposltkm be not for their purpose, 
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The jurisdiGtion of the Judidal Committee of the 
Privy Council as a court of final appeal in ecdeaastical 
cases, it need hardly be said, is based on parliamentaiy 
enactment.^ 

All the above cases deal more or less vnth ecclesi- 
astical matters, and in most of them, therefore, the 
declarations agiunst the validity of statutes are based 
on a want of jurisdiction in the secular courts (includ- 
ing the court of Parliament') over matters belonging 
to the courts of the Church, rather than on the char- 
acter of the enactments themselves. 

Turning now to the cases of a more distinctly secu- 
lar nature, we find there also many finee criticisms of 
statutes on the part of the judges, extending at times 
to a declaration that statutes may be void. 

For a long time, practically the only kind of **en- 
actment ** found in mediaeval England was the As^zes. 
The term '*assize** may have been used, as Stubbs sug- 
gests, because of the special sanctity of the term ''law,** 
as used in Scripture and in the Roman jurisprudence. 



then they wUI lay, as now thej do. thmt it appertidneth not unto ui to de> 
tennlne of them.** The Judges dote their answer to the whole petttloa hgr 
saying, «* For the Judges doing but what they oiigfat, and by their oatiis are 
bound to do; it is not to be called in question : and if it fall out, that they ctr 
in judgment, it cannot otherwise be reformed, but judicially in a superloar 
Court « or by Parliament** (9 IntL. 61S.) 

i3and4Wm. IV., ch. xli. See especially FInhson, Tk$ JutUckd Onmmttsi ^ 
tks Prhif CwmoSL 

* Note that in the argument quoted abore (on page 97T) the statute in dispute 
is spoken of as **this act wkiek ii nur§ly am of ^ UmpofnX tumH^ and d 
what is said above, at page 119, oonceming the meaning of ^'jurlscUctloo*' to 
eariler times. 
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Another reason for the use of some other term than 
''law** is the iSact that in theory '^law** then practi- 
cally meant ancient and unchangeable custom, while 
these assizes dealt largely, or could be made to seem 
to deal almost entirely, with adminbtrative machinery 
in which changes might occur. Surely some changes 
of great importance were thus brought about, as the 
Assizes of Clarendon and Northampton, for instance, 
will show. If, then, these assizes were ''tentative** and 
''temporary,** as Stubbs says, they were^ nevertheless, 
the most authoritative form of enactment that existed 
at that time. But we find, notwithstanding its impor- 
tance^ that such an assize "is liable to be set adde by 
the judges where they find it impossible to adminis- 
ter it fiiirly ;**^ which is not surprising when it is remem- 
bered that the assizes had been made with the advice 
of the Curia, where sat the same judges who were now 
to enforce them. At a time, for example, such as the 
reign of the absentee Richard I, when the men of 
the Council were practically the rulers of England, it 
is not at all strange that these men should by their 
own authority discontinue an assize they found in- 
convenient or unsuitable.' When enactments began to 

tStabbt, ComH. HuL, toL L pp. 61S» 6tt. 

* An interestliig esse in the next reign It reported bf Horeden under the year 
1901, with the hcmling, •• De rehoatione SUtutI regis Ric«idi*'(ieferrlttg to 
his Assise of Meftsures) as follows t ** Eodem anno Hugo BarduM, et alii quidam 
justltiarU rqpis, venenint ad nundlnas Sancti Botulfi, volentes capere in manv 
icgis pannos laneos qai non habelNuit dnas ulnas de latltudine Infra UsnraSv 
secundum assisam Ricardl regis. Quo audito, mercatores effeccrunt adversos 
praedictos Justitiarios, quod pannl eorum non caplebantnr« et quod diutius 
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be placed upon the Statute Roll, these conditions were 
not shaiply changed. 

Heniy IIFs reissue of Magna Charta in 1225 is one 
of the first and, without doubt, the best known of the 
enactments among the early statutes.^ The first in- 
stance I shall give of the judges declaring a statute void 
concerns Magna Charta itself, and arises out of the de- 
termination of the judges that no man must be a judge 
in his own case, one of the principles of justice which 
the common law judges strove hardest to uphold in all / 
ages. \J 

In chapter twelve of the reissue it b ordained that 
the assizes of novel duseidn and mart danccstar should 
not be taken unless in the proper counties. It was 
nevertheless decided in 18 Edward II that an assize 
of naod disseisin to regain a lordship in the Marches 
of Wales was rightly held in the English county of 
Gloucester, though this was a violation of a nqpttive 
command of Magna Charta itself **and the reason is 
notable, for the Lord Marcher though he had jura 
Rega&a^ yet could he not do Justice in his own case,** 

noo teneret uiiasAilk Rimdi regis,' neqae de latltiidiiie pannomm, neqnede 
meiiittris bladi ; et ut Uceat els de caelero faocre paaDM SUM biM Td ftiic^ 
ticui dt pbciKiit Unde pracdictl JusHtiarii magnam adepH rant pecimiam 
ad oput regia, la damnunn raoltonim. Vitanda est turpia hicri cauaa.** VoL lv« 
p. 179 (Roila Series). 

iTbe SUtute RoU begins la the latter part of the thirteenth centni/. IMIn- 
mentary enactments made before that time are found on roUs that are made 
np In the main of recorda which Uhdkj would be eonsideied more Jndlcfad 
than legislatlTe. The Record Commissioners denied that Henr7*s reissue was 
a statute (S. R.« toL I p. xxxW, note). The section concerning the asslsea, 
however, was repeated In Edward Ps reissuoi which Is on the Statute RolL 
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*'and therefore," says Coke, ''this case of necessity is by 
construction excepted out of the Statute.**^ 

In the famous case of Dr. Bonham, in the sixth and 
seventh years of James I, Lord Coke cited a number 
of cases in support of his theory that " in many cases 
the common law will controul acts of Parliament, and 
sometimes adjudge them to be utterly void/*' One of 
the most important of these has been noticed already.' 
Of the others, the earliest and probably the one most 
questioned from Lord Ellesmere^s dajs onward, is 
Thomas Tregor*s Case, of the eighth year of Edward 
III.^ In that case, Herle, Chief Justice, used these 
words: lis sont ascun statutes faitz que celuy mesme 
qui lesjist ne les voleit pas mettre en fait. This seems to 
mean : "There are some Statutes made which he him- 
self who made them does not will to put into effect** 
Coke, in quoting this, made an important addition. The 
whole passage should be given: "And it appears in our 
books, that in many cases, the common law will con- 

1 9 /imC, 9S.TIie italict are mine. This case is reported in FUzktfh^9 Ahrid^ 
mnU^ Assise, No. S89. See also a case in 91 Henry III {FUdmUrU Briefe, 
No. S81), where, notwithstanding the well-known provision that the common 
pleas should be held in some fixed place, it was said, **Et quamvis prohibeator 
quod communia pladta noo sequantnr Curiam &c. non sequitur propter hoc 
quin aliqua pladta sigularia sequantur dominum r^em.** See also Coke, as 
above. Mr. Holdsworth {H, F. L., voL il. p. 966, and note 4) dtes a case from 
Ba. Parl^ ToL ii. p. 41 (4 Edward HI., No. M). in which certain petitioners 
declare lo be contrary to bw the statute by which the lands of the TempUrs 
were transferred to the Hospitallers t ** Et disoient que ce sunt contrule a Ley* 
IssI que eel Estatut se fist contre Ley et contre reson.** See also Holdsworth, 
op. cif.» vol. it p.369t and nole 1* 
SS lUp^ lliw 
>^fif«,p. 97Setteq. 
^Y.KS B.nL. Ptech. pL M. 
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troul acts of Parliament, and sometimes adjudge them 
to be utterly void: for when an act of Parliament is 
against common right and reason, or repugnant, or im- 
possible to be performed, the comm<m law will con- 
troul it, and adjudge such acts to be void; and there- 
fore in 8 E. 8. 80. a. b. Thomas Tregor*s case on the 
Statute of W. 2. c 88. ^ artic. super chartaSf c 9. Herle 
saith, some statutes are made against law and rig^t, 
which those who made them perceiving, would not put 
them into execution.** [Then follow some other pre- 
cedents.] Now here, apparently. Coke is assuming that . 
at least one reason for not enforcing the statute was / 
its being against reason or law. Sir Frederick Pollock, «/ 
on the other hand, in commenting on it remarks that 
** Plenty of modem statutes have been inoperative in 
practice, not because the common law controlled them, 
but because they were in foct unworkable ;** ^ thus evi- 
dently implying that we have here nothing more than 
a law which has been allowed to become a dead letter 
through inadvertence or absence of any wbh to enforce 
it on the part of the legislator; or, at most, a law physi- 
cally impossible of enforcement 

There is here a radical difference of interpretation 
between Coke and Sir Frederick Pollock. Herle may 
have meant the one thing, or he may have meant the 
other. Certainly, his bare statement, as reported in the 
Year Book, is not sufficient alone to bear Coke's infer- 
ence. Coke was in this instance probably quoting from 

> FirH Book of Jtariiprmdmici, p. S5l, note. 
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memory, as he seems to have done frequently, and 
sometimes with serious results ; but the quotation as 
he made it, we must consider, was not a chance utter- 
ance carelessly made. It undoubtedly represents Coke*s 
settled conviction. An explanation of this very passage 
was later demanded of him, and in an answer directed 
to the King himself he repeated the statement word for 
word, prefacing it with the declaration, ** The words of 
my report do not import any new opinion, but only a 
relation of such authorities of law, as had been adjudged 
and resolved in ancient and former times.**^ It is hardly 
possible that his attention had not been called to the 
addition he had made to Herle*s words, and yet he con- 
sidered that he himself had brought forward no new 
opinion. He clearly considered that Herle*s words could 
mean only one thing, and that the addition of the 
words '* against law and right** in no way changed their 
original sense. 

It is, then, quite true to say that Herle*s bare words 
are not sufficient,, taken by themselves, to bear out 
Coke*s conclusions, but it is a different matter entirely 
to say positively that those conclusions were wrong. 
He cited other cases which certainly do go far to show 
that his interpretation may have been the right one. 
One or two of these have been noted, and others re- 
main to be discussed. 

At all events, Coke*s interpretation, whether deduced 
rightly or wrongly from earlier precedents, must be 

^Baeom*» ITorit (edited hf MonUguX toL fl. p. 306 (American ed.). 
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looked upon by a student of English constitutional law 
and history as most important evidence of what the - y 
common lawyers of the early seventeenth century ac- 
cepted as the only legally and historically sound posi- 
tion to be taken upon this important question. This»^ 
after all, is for our discussion a more important matter, 
perhaps, than the determination of the real meaning 
of Herle*s words. And yet, it seems to me, those words 
are so significant that some explanation should be 
sought* That they refer merely to the disuse of the 
statute, or to the physical impossibility of enfordng 
it, I cannot believe. 

One very striking thing about the whole case is the 
fact that Coke is apparently citing these words of Herle 
— ** There are some Statutes made which he himself who 
made them does not will to put into effect** — as proof 
of the power of the Judges to disregard the statute 
concerning the college of physicians which was under 
discussion in Bonham*s Case. What possible relation 
can there be between the opinions oOht judges and the 
opinions and desires that the makers of the law hefpn 
to entertain subsequent to the passage of the act? Under 
modem conditions, no relation whatever; for to-day, 
the will of the legislature is assumed to be expressed 
in the act itself. Even if the lawmaking body wholly 
changes its mind subsequent to the passing of an act, 
this in no way alters .the attitude of the courts to the 
act They must be guided according to the clear intent 
expressed in the act itself, and would not think of 
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regarding any change in the minds of the legislators, 
unless that change had been put in the official form of 
an amending or repealing statute. In other words, we 
to-day keep our legislation and adjudication in entirely 
\ 'separate compartments. 

In Herle*s time this was not so. We have seen that 
> judges were continually appealing to Parliament for 
' help and advice in difficult cases, and we shall presently 
find them asking the meaning of statutes. Sometimes 
these appeals were made to a different Parliament from 
the one which had made the enactment. Moreover, we 
shall see that the judges who decided the cases in the 
courts were also entrusted with a large part of the busi- 
ness of the Court of Parliament, both "judicial** and 
'legislative.** We shall also find that the wording, and, 
in fact, all but the bare main principles of the acts, were 
for long the exclusive work of the same judges. There- 
fore, when Herle sajrs that the makers of the statutes 
often will not to enforce them, is it certain^ as is usually 
assumed, that he means the **l^islature^ exclusively? 
Is it not possible that Coke was as nearly right when 
he cited the statement to prove the right of the courts 
to review ** legislation**? But would it not be still nearer 
to the truth to say, in view of the close relations of 
judges and Parliament, of the fusion of functions ju- 
dicial and legislative which we have found in both the 
High Court of Parliament and the inferior courts, and 
j above all in view of the manifest absence of any clear 
distinction between a judgement and a law, between 
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judicature and I^slatioDt in the time of Edward III» 
— in view of all this» would it not be better to say that 
Herle would probably have considered an alteration of 
a statute by a subsequent statutCt and a modification 
of it» or even a refusal to enforce it» by the courts; as 
actions not essentially different in character?^ \J 

It is absolutely necessary to rid ourselves of the / 
modem idea of the law-miJdng and law-interpreting / 
bodies as mutually exclusive, and external to each 
other, if we wish to understand the meaning of Herle' 
words. So understood, th^ would seem to bear Coke's 
interpretation as readily, or possibly more readily, than 
the interpretation suggested by the more modem doc* 
trine of legislative sovereignty. 

But we must not forget that Coke himself lived un- 
der influences different from those of the middle ages. 
For over a century Parliament had, to a great extent, 
ceased the judicial activity that so marked it in the 
time of Edward III. It was natural, then, that Coke 
should argue that this power of review should in his 
time be in the ordinary courts, since the Parliament, 
though entitled to exercise it, was not doing so to any 
great extent ^ 

If the High Court of Parliament was not actually 
exercising to the full all the indefinite powers properly / 
belonging to it, what more natural than that the other / 
courts of the common law should be the proper place J 

1 But see tiie artide bj ^ofcMor Rotcoe Pkmiid. In Harvard Lam JBm* 
ToL xzLt at p. 991. 
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. for the exerdse of them? It is to be expected under 
these cux^umstances, when the lines between adjudica- 
tion» legislation, and administration were not keenly 
felt, that Coke should insist that most of these indefi- 
nite powers should remain in the end with those of his 
own craft. The resolution of the judges in Bagg's Case 
^ would seem to show that this feeling was shared by his 
fellows of the common law: ''And in this case, first, it 
was resolved, that to this court of King's Bench be- 
longs authority, not only to correct errors in judicial 
' proceedings, but other errors and misdemeanors extras 
Judicial^ tending to the breach of peace, or oppres- 

'^ sion of the subjects, or to the raising of faction, con- 
troversy, debate, or any manner of misgovemment; so 
that no wrong or injury, either public or private can 
be done, but that it shall be (here) reformed or punished 
by due course of law.**^ 

It is not strange that Coke was called upon to ex- 
plain thb case to the King.' It claimed ''jurisdiction** 
for the common law courts over the very matters 
which, as the King and Bacon and Ellesmere con- 
tended, belonged to the King or to his Council, many 
of them matters that we do not ordinarily think of as 
belonging to the courts at alL' 

1 11 JRip., M. The Itelict tie mine. 

< The letter of explaiiAtioo entitled Tki HunMi and lHr§ei Antwtr to tk§ LaH 

QiMfliM ariimff upon Bagfu (kM Is printed In Montagu*! edition of BaeoiiV 

Vfprfa, voL IL p. MT (American ed.^ 

> But cf. the non-Judldal powers often cxerclaed by our courts in the United 

States ; for example, the power of granting licenses for the sale of Intoxieatlng 
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But the King and Bacon and Ellesmere in oppodng 
the exercise of these great powers by the common law- 
yers were very far from denying the legitimacy of the 
powers themselves. They never object tojudidal criti- 
cism of statutes unless that criticism comes from the 
common law judges. On the contrary, while repudiat-"" 
ing the exclusive claim of the common lawyers to ex- 
ercise such extensive and indefinite powers, they them- 
selves were striving with all their might to have those 
same powers exercised by the Council and the Court 
of Star Chamber, — bodies that we think of as judicial 
rather than legislative, — or even by theCourt of Chan- 
cery. Notwithstanding some utterances provoked by 
the dums of the common lawyers, these men were 
really basing their legal and political theories on the 
prevailing idea of a fusion of powers: they were no 
advocates of legislative sovereignty, and they would 
hardly have understood the explanation now usually 
accepted of the relations which existed in the middle ^ 
ages between the courts and "those who made the law/ 
This is put beyond doubt by the words of Lord Elles- 
mere himsel£ It was probably Bagg*s Case that he had 
in mind in his speech to Sir Henry Montagu when 
the latter was sworn Chief Justice of the King's Bench 
in place of Coke. In that speech the Chancellor re- 
minded Sir Henry of his grandfather, Edward Mon- 
tagu, formerly Chief Justice of the Common Pleas, 

Bqnon In the State of PenntylTaala. Of conne no one looks upon ttete as 
jndldaL 
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how "He challenged not power for the Judges of this 
Court to correct all misdemeanors as well extrajudicial 
as judicial, nor to have power to judge Statutes and 
acts of Parliament to be void, if they conceived them 
to be against common right and reason; but left the 
King and the Parliament to judge what was common 
right and reason. I speak not of impossibilities or direct 
repugnances.**^ Such language in the eighteenth or 
twentieth century would clearly be an assertion of 1^- 
islative sovereignty over judicial power: in the early 
seventeenth, it was merely a denial of the competency 
of the common law judges in this respect It was far 
fix>m implying that such matters were wholly beyond 
''judicial** cognizance* 

It is probably true that in aU England the common 
law had no opponent so bitter as Lord EUesmere. There 
is no doubt that he was thus r^^rded by the common 
lawyers.' But notwithstanding this opposition to the 
pretensions of the common lawyers, EUesmere himself 
could declare, after citing Coke*s own words in Bon- 
ham's Case: ''And the Judges themselves do play the 
Chancellors* parts upon statutes^ making construction of 
them according to equity, varying from the rules and 
grounds of law, and enlarging them, pro bono publico, 
against the letter and intent of the makers^ whereof our 

^Moorit RtpofU^ |k MS. 

s He was. Sir James Whitelocke sajs, ** the greatest enemye lo the connnoB 

bw that erer did hear oiBce of state In this kingdome ; he was therupoa termed 

viscottnt Brealdaw for viscount Brackley.** Uh^r FosMlicitf (Camden Society^ 

JI.A 
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books have many hundreds of cases.* ^ Such statements 
cannot be reconeiled on any theny of parliamentaiy 
sovereignty* 

A struggle was inevitable. When it came» it arose 
from the deteraiination of the ^^prerogative courts'* to j 
exercise unchedced those large and indefinite powers | 
which they claimed as the heirs of the old CoundL \ 
The Court of Parliament and the courts of the com- 
mon law had equal rig^t to daim descent bom the 
ancient Curia. It would be a cause of surprise if dis- 
sension and even war should not result from a atua- 
tion so serious. For the claims of both parties in the 
great contest had an historical foundation. These differ- 
ent bodies, all tracing their legitimate descent from the 
andent Curia, hadformerly wcnrked in greater harmony, 
but now changed conditions had set them in oppon- 
tion to each other, and a new line of Idngs was on the 
throne, that knew not the full importance of prevent* 
ing a rupture, who wero short-sighted enough to iden- 
tify themsdves and their prerogatives with one party 
exdusively. By this, new dements were brought into 
the quarrd, and it eventually required the sacrifice of 
the King and thousands of his subjects before a solu- 
tion of the great question was reached. When reached, 
it was not the solution sought by either of the origi- 
nal parties. Bacon and Strafford, who embody the high- 
est and best aims of the prerogative party, were seek- 



1 Tks Sari of Ox/onTg Cwt, 13 Jac. L» WhiU €md TWoi^t Lmdkif Cam i 
Eqmtp, 6th ed.* vol. tt. pp. 648^ 649. Theltdict tie mliie. 
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ing a balance of powers in the state, but with an ad- 
ministrative system removed to a large extent from the 
ordinary course of the law, as is found in a measure 
over much of the Continent to-day. Parliament took up 
the quarrel of the common lawyers, as we have already 
seen. The victory of the Parliament led to a system in 
which both the King's ministers and the courts of law 
I had to take a subordinate place ; the modem theory of 
legislative sovereignty will brook no equal for the sov- 
ereign lawmaking body. 

If, then, the above was really Coke's view of this 
important matter, it was in full accord with his gen- 
eral theory and with that of his contemporaries: Coke's 
statement, however, can hardly be truly said to be an 
accurate description of the practice on this important 
matter prevailing in the time of Edward III, though it 
would seem to be as near to that practice as the more 
modem view, which is, that Herle had in mind merely 
the subsequent attitude of the ** legislature.** If the lat- 
ter was Herle's meaning; if they ''who made the act** 
exercised afterwards nd^power beyond that of a modem 
legislature; no power of a judicial character, no control 
and supervision over the actual operation of the act, 
then Herle's famous remark was of no practical signi- 
ficance whatever, and no importance must be attached 
to it at alL In view of all the circumstances, I cannot 
think that this was his real meaning. 

The next case cited by Coke in Bonham*s Case was 
another occurring in the reign of Edward III and re- 

[»6J 
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ported by Fitzherbert Briefly stated^ the case was as 
follows: The Statute of Westminster Second, chapter 
21t enacts that in case a tenant ML for a period of two 
years to perform the services due fix>m his land, then 
the lord may have a writ of cesscmt to recover the 
tenement This writ the statute expressly extends to 
the heirs of the lord. Nevertheless, in 88 Edward III, 
Willoughby, Justice, denied this remedy to the hdrs 
of a deceased lord, notwithstanding the statute.^ The 
reason was. Coke says, '^because in a Cessavit the ten- 
ant before judgment may render the arrearages and 
damages, &c. and retain the land, and that he cannot 
do when the heir brings a Cessavit for the cesser in 
the time of his ancestor, for the arrearages incurred in 
the life of the ancestor do not belong to the heir; and 
because it would be against common right and reascm, 
the common law adjudges the said act of Parliament 
as to that point void.*** 

Coke in Bonham*s Case cites in support of his theory 
several other cases, which may be seen in the report, 
including the case of the abbey seals mentioned above.' 

^FUthtrhirfi Akr^ Cmmii^ 4f i F. KB., p. 90S r. 

'8 Af|>.« lis. Tbete reasons «fe not givco In Fltsheibeit^s report of the cue, 

which is Tery iMief • but they mj be correct ones, nevertheless. See also 

*In addition to tlie ones already given may be mentioned one or two oases 
orElliabeth*s reign In whicK if the Judges did not always say that statutes 
were Toid, they acted as though they could be. One such is Lord Crom»$lt$ 
Com in the King*s Bench In 00 Elisabeth. Henry Lord Cromwell broi^ aa 
action d$ §eandali$ ma^maium againat Ed. Denny, Vicar of Northllnham la 
Norfolk, for certain words uttered against him contrary to the Statute of 
f Richard II., ca|^ A. But the pUlntiff In his deckration misiwltcd the net 
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That statutes were not held in great reverence in 
mediaeval times is shown not merely by the decisions 

In qoestloii. The act Mjt* "whosoever shall** do so and so **shan Incur*** etc 
This was changed so as lo read, who **8hall aol** do It •*shall incur,** etc. It 
was moved hy the defendant's counsel that the declaration was therefore In* 
suiBcient, but In return it was ufged that the act In question was a private act ; 
that the courts could therefore take no notice of it m oJUia^ but must talce 
the act as the partj had alleged it, whicK of course, would. If true, dispose 
of the charge of insufficiency in the dedanlSoo. 

It was decided by the whole court that the act was a pttbBc and not a private 
act But *«lt was likewise resolved, that if the act was private, and that the 
court ought lo take it to be such as is alledged;then the said act was against 
law, and reason, and therefore void : for as it is alledged, those who do not offend 
shall be punished, and that was cofub maor» %n»onUm ^ demUUr§ fwm / where* 
fore judgment was given against the plaintiff fw>d mhU eapiai pmr Mttoai.** 
4 JUparU, It, ISL 

A case where the Court's action was very significant oe c ui ie d In the 
Exchequer in 31 Elisabeth. Sir Thomas Gresham had levied a fine of some 
manors in Norfolk to the use of himself, hb wife, and their heirs, but with the 
power of revocation on payment of a certain sum. Later, Sir Thomas revoked 
the uses, complying, as he thought, with the necessary conditkMis, and after- 
wards raised several new uses and eslates of some of the manors, which he 
held tn eojnU, After Sir Thomas's deatK In the twenty-third year of Elisabeth, 
It was decided by the justices that the revocation was void, and that there- 
fore all the manors accrued to his widow as survivor. Following this decision, 
the revocation was declared by private act of Parliament to be good and bind- 
ing In law, and soon after Lady Gresham was summoned into the Exchequer 
lo answer a fine to the Queen, because the new uses which Sir Thomas had 
raised before his death constituted an alienation of lands held tn eapUs^ and 
the alienation had been accomplished without royal license. The contention of 
the Crown, of course, was valid only If the new uses were good, and these. In 
turn, could stand only if the revocation were upheld. But the revocation had 
been by act of Pariiament dechued lo be valid and binding. Nevertheless, it 
was held by the Court, that as Sir Thomas had died before the passage of the 
act validating the revocation. Lady Gresham was dischaiged by survivorsUps 
and as every alienation without license implies a wrong and a trespass. Lady 
Gresham must be discharged of the fines for the alienations, because **an act 
of Pariiament, to which the Queen, and all her subjects are parties, and give 
consent, cannot do a wrong.** 9 R^tporit^ lOfi, 107. The reason the act could not 
do a wrong was, of course, merely because the judges, when thmf decided It 
was wrong, refused to enforce it See also cases in BrwMt Ahr.^ Pariifmmi t 
8iaivUi(rcl B. foL 100 a, ed. of UTS). 
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and dicta of the judges, but by the words of the stat^ / 
utes themselves. Thus, a statute of Edward III speaks 
of a previous statute as '^certain Articles expressly con- 
trary to^the Laws and Customs of our Realm of Eng- 
land and to our Prerogatives and Rights Royal • • • 
pretended to be granted by Us by the Planner of 
a Statute.*"^ Coke*s definition of mala in seas breaches 
of the common law and mala prohibita as breaches of 
statute, referred to above, shows how far he ranks the 
perfection of the customary law above the statutory 
law,' In fact, it is clear that he and his contemporaries 
retained the old distinction between law and enact- 
ment Statutes were not ordinarily to be disregarded, 
** there being no greater assurance of jurisdiction than 
an Act of Parliunent, where there be no • • • presi- 
dents** to the contrary; but statutes, made by the Hij^ 
Court of Parliament, and orders of other courts correct- 
ing errors in judicial proceedings and **other errors 
and misdemeanors extra-judicial,** which might make 
changes in the working or the administration of the 
law, could never affect the sacred prindples of the com- 
mon law created by immemorial tradition and founded 
upon the unalterable principles of reason and revda- 
tion. As for the judges of Henry II, the assizes were not 
** law,** neither was a statute ''law** to Coke. The idea 



U5 Edw. in. (1341), I 8. R.. 997. Sbnllulj, In 15 B. H. (I & K. ISS% i 
ute was declared to be ^'tlnAillj and wronglj made and granted, agalntt Rea> 
•on and common Right, and agalnat the Oath of our Lord the iOng which he 
made at his Coronatloik* 

Si/MCA 
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Vthat law can be *' made ** is very moderiL The opinion 
of one of Coke*s contemporaries and enemies has al* 
ready been quoted. In whatever points Lord Ellesmere 
. differed from Coke, and there were many, he agreed 
— and his testimony as Chancellor is of great value — 
that *' the wisdome of the judges'* had in times past 
found some of the laws ** unmeete for the times they 
lined in."* 

If we turn now from cases and statutes to the works 
of systematic writers on law, we find some evidence 
that they believed statutes might be void in some cases. 
So the author of the Doctor and Student says, ** Of the 
Law of Reason, the which by doctors is called the law 
of nature of reasonable creatures,** — *' Against this law, 
prescription, statute nor custom may not prevail : and 
if any be brought in against it, they be not prescrip- 
tions, statutes nor customs, but things void and against 
justice.**' Again, he says, **If any general custom were 
against the law of God, or if any statute were made 
directly against it: as if it were ordained that no (dms 
should be given for no necessity, the custom and stat- 
ute were void.*** 

Coke*s writings, of course, are the place where we 
find most frequent expression of this attitude of the 



^See alio ante, pw S94, where Lord EDesinere, In oommending Chief Justice 
MoDUgn for not dechurlng ttotutes void, makes this significant exception t / 

•Dialogue I., eh. IL 

*/Uii, eh. ▼!• ; see also <5i^« dis. !▼.• xfaL, zxtL i Dialogue IL, eh. z?. i N07, 
.p. h 
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judges toward statutes. We have noted some instances 
above. Another is his conunent on the statute of 11 
Henry VII, empowering justices of assize and justices^ 
of the peace to hear and determine cases on mere in- 
formation. This statute was the especial object of Coke*8 
wrath, — a statute ** which had a fair flattering pream- 
ble,** but ^'tended in the execution • • . to the h\^ dis- 
pleasure of Almighty God, the great let, nay the utter 
subversion of the Common Law, and the great let of 
the Wealth of this Land.**^ Likewise in his account of 
the conference concerning Proclamations in 8 James I, 
Coke says, '*But H. 4 an Act of Parliament was made, 
that all the Irish people should depart the realm, and 
go into Ireland before the feast of the Nativity of the 
Blessed Lady, upon pain of death, which was absolutely 
in terrorem^ and was utterly against the law.**^ 

When we come to that great series of constitutional 
questions which came up for settlement before the 
King*sjudges in the years preceding the civil wars, there 
is one important problem in the solution of which we 
get great assistance from a knowledge of this traditional 
attitude of the judgestoward the statute law. In assess- 
ing the relative legal merits of the claims of the Crown 
lawyers and of those on the side of Parliament, this 
point, it seems to me, has been somewhat neglected. 
We too readily assume the sacred and inviolable char- 
acter of the enactments of Parliament When the King^s 

U /iwf., 3»-41. See ftbo «iil«. p. 64^ a. 
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judges, therefore, '^excepted certain cases out of the 
Statute** where the King was concerned; where they 
declared to be legal some royal act which he had done 
without statutory warrant, or sometimes in the face of 
a statute; we accept without qualification the outcries 
of the parliamentarians. We assume that as the judges 
are the King's creatures, they are always simply doing 
his bidding, regardless of the law; or, at least, are less 
considerate of it than of royal favour* But, I submit 
that this is unfair to the judges in some cases. Judges 
were accustomed to "except cases out of the Statute** 
in cases of necessity, when injustice would result, or 
when the public good demanded it^ They also declared 
acts void if contrary to "law.** There was, therefore, 
nothing unusual, nothing unprecedented, when the 
King's judges made exceptions out of the law where 
the King's prerogatives were concerned. This does not 
necessarily imply in all cases that they put the King 
^" above the law.** They were acting as judges had done 
for centuries. This must be said in explanation, not in 
entire justification, of the views and actions of men who 
in many cases honestly took a narrow legal view of the 
situation. To men who could see, the law offered but 
an incomplete solution. The King must be checked in 
the performance of acts that could reasonably be in- 
terpreted as strictly legale or the substance of English- 
men's liberties would soon be gone. The bare law was 
not sufficient protection against the King, when the 

1 ^ fil«, pw 90S I PlMMim. pp. 904, 90S 1 9 FnH. , U. 
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King was arrayed against the people. That law had 
grown up» its precedents had been formed, in times 
when the King and the other organs of the common- 
wealth were still working in harmony, before the King 
had come to look upon himself as above and sqiarate 
from his people, before the people themselves were 
enough conscious of their political existence apart from 
the Crown to realize an antagonism between Sover- 
eign and subject Now, under the new and altered con- 
ditions, the old law was breaking down. It offered no 
sufficient protection to the subject, when the King 
without a breach of it could oppress him and discover^^ 
legal means of taking, without his consent and even 
against his will, so much of his property that the gov- 
ernment was thus rendered independent of him en- 
tirely, deaf to his complaints, and able to ignore them 
with impunity. 

Th'^se things a statesman should have seen; many of 
them did see. And hence we find even many loyal sup- 
porters of prerogative joining with the more radical 
to keep the King within bounds. The business of the 
judges, however, was in the main different, and properly 
different They were to give effect to the existing law^ 
Their training led them to look backward, not forward. 
It is a mistake, then, to be surprised at their action; 
it is unjust to cover them with indiscriminate censure. 
In arguing for the Iqpdity of ship-money, Weston was 
probably not so far beyond the law when he so perti- 
nently replied to his opponents, '* If you say, the acts of 
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parliament should give way to necessity^ then you have 
answered all you have objected: — Thfa is not the only 
case of necessity. • • • And shall not the acts of parlia- 
ment give way to necessity for defence of the kingdom? 
What though there have been petitions in parliament 
to have it decreed, that this kind of charge should not 
be laid upon the subject? Admit it had been so de- 
creed in parliament, yet by the law of equity they 
ought to be diarged; and in all reason they ought to 
be charged towards the defence of the kingdom.**^ 

Even more explicit in his statement of the old doc- 
trine was Sir Edward Crawley, one of the justices of 
the Common Pleas: *' Admit, I say, there were an 
express act. That the king, were the realm in never so 
much danger, should not have aid from his subjects, 
but in parliament, it is a void act; will any man say 
such an act shall bind ? This power is inseparable from 
the crown, as the pronouncing of war and peace is: 
such an act is manifestly unreasonable, and not to be 
suffered; . . . You cannot have a king without these 
royal rights, no, not by act of parliament**' 

^S A. TV., 1075. WettoQ wasooeof IheBuootoftheCoiirtof Excbeqner. 
> ibid., 1085. See hU statemeiit moie at UogUi; alio Justice Cioke*t ilinllar 
opinkm, tM., Iieo. 

So Sir WilUam Jones, a justice of the Kiiig*s Bench, dedaredt •«! will tdl 
what I have heard a4}udgcd In this case. In the parliament held 1 Jac. there 
were two things expressl/ movedi One, That there might be no wardship or 
tenore of the Kings The other, that the Idng might not aOow snnreyors. To 
these qQestions,aiter long disputes. It was answered hjr the whde parliament, 
that such an act of parUament to top the prerogative of tenures would be void, 
because it Is inherent in the ciown, for every man holds Immediately or me- 
aatd/of the king.** AmL, 119a St John In replying to these aignmentsdeailf 
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Under the Commonwealth we have noted the gnul* 
ual change from the old view of the supronaqrof law 
to the new one of the supremacy of Parliament. This 
comes out in the treatment of the statutes. For exam- 
ple, in Streater*s Case, in 1G58, we find thb interesting 
dialogue: 

Freeman (counsel for Streater), arguing against the 
form of the return in a habeas corpus, *' My lord, every 
Return ought to have these two tlungs in it; the Cause 
and how long he shall be a prisoner: and so you have 
it in Magna Charta, p. 54. My lord, all acts of pailia^ 
ments against the laws of the land, are in theociselvcs 
void. The law is above the pariiament y/ 

*^ Judge. Good Sir, do notstand to repeat these things 
before us. 

**Freeman. My lord, I do know it; they may pass 
their acts according to law, but not agiunst law. The 
lord Dyer hath it so in his Reports. 

** Judge. When we are in examinaticm of a prisoner, 
will you come and overthrow the acts of parliament? 



had In mind tbe difference between n kw and an enactment, though he i 
imll/ magnified the importance of the ktlertothe otmoat Speaking of the 
decision of the Judges in the ahip-moncxcaae and oonparing it with Uie deci- 
sion of Ridiard I Fs Judges vpoo a statute, he laid s •• In that of Ridk t. It waa 
for overthrowing but one act of parUament. wkkk wot HkMri§§ twltw h w rts a ^ 
a new lam; for the commission had no rise ftom the common lawi for in truth 
It was derogatory to the crowns It had omfy A§ tirmgtk o/ik$ parikmmU l# 
9uppori U. which was suffidenti It was for the common good. But here Uie 
endeavour was at once, not to Mow up one act of parliament, .but all| and 
tksm 9u4 imiroduetw$^ lui deelaraiary of tk§ commam law, • • • That of Rich. t» 
was but the blowlngupof the upper deck {this of Uie common hiw« and the 
sUtutes too, and the old foundations, and all the stnicturrs buUt upon t 
aU together.** S A. TV.* 198a 
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**F^eeman. My lord, I refer it to your lordship*8 
judgment, whether this gentleman ought to be kept in 
prison without eause shown.**^ 

So it was said further on in argument for Streater, 
*' Parliaments ever made laws, but the judges of the 
law judged by those laws. Who will question but that 
the warrant of a justice of Peace, shewing lawful cause 
of imprisonment, is of greater force in law, than an Or- 
der of Parliament shewing no cause of imprisonment?**' 
The case of Day i;. Savadge is one of the best known 
cases in which this principle is set forth. There it was 
stated obiter that **even an act of parliament, made 
against natural equity, as to make a man judge in his 
own case, is void in itself; for jura naturae sunt immu- 
tabiUa^ and they are l^es legunC*^ 

During the parliamentary proceedings against Cla- 
rendon in 1667, Sir Heneage Finch, afterwards famous 
as Lord Chancellor, said: '* And tho* I know not what 
the Legislative Power of a Parliamept cannot do, yet 
it is not in the Power of the Parliament, King, Lords 
nor Commons, to declare anjrthing to be Treason, which 
b not in the Common-Law Felony before.**^ His great 
unde had expressed views veiy similar.' 
Y . The new temper of the judges is seen in the quo- 
^ tation above from Streater*s Case. The judge must 

U A. TV., S7t» 3791 

•iML,S81. 

*HAarf$ Rtp^ p, SI. 

«9 SI TV. (Hiugnfe*! edUiooX MQi 

•fte&*«LM(1697X bookL ch. vL 
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uphold the power of Parliament. In that case Chiefs ^ 
Justice Rolle certunly did not do it in a very impres- 
sive manner against the precedents cited hy counseL 
With the Restoration* we find some indications of a 
return to the old theory* especially when the preroga- 
tive was in question; hut this very matter formed so 
important a part of the ground of struggle in 1688, and 
was so prominent in the Revolution settlement* that 
few echoes of the older doctrine are to he heard after / 
the Revolution. Lawyers and judges* of course* for avy 
while* remembered the old theory. Some twelve years 
after the Revolution the great Chief Justice Holt made 
his well-known conmient on Dr. Bonham*s Case : ** What 
my Lord Ccke says in Dr. BonhanCs CasCf in his 8 Ca^ 
is far from any extravagancy* for it is a very reasonable 
and true saying* That if an act of parliament should 
ordain that the same person should be party and judge* 
or* which is the same thing* judge in hb own cause* it 
would be a void act of parliament; for it is impossible 
that one should be judge and party* for the judge is 
to determine between party and party* or between the 
government and the party; and an act of parliament 
can do no wrong* though it may do several things that 
look pretty odd; for it may discharge one from his 
allegiance to the government he lives under* and re- 
store him to the state of nature; but it cannot make 
one that lives under a government judge and party.**^ 

>19 MwL Rsp.^ 667. See. gcncnlljr, Roecoe Poand In Bmnmrd Law Rm^ 
voL sd. pw 390 et teq. 
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Since then* we meet now and then with a vague 
statement of the older view, especially in relation to 
international law,^ but it is safe to say that the whole 
attitude of the courts had changed. What had before 
been customary and accepted — as we believe has been 
sufficiently shown at length above — now becomes un- 
usual and no longer representative of the generally 
accepted theory. Blackstone was no doubt expressing 
current belief when he said: ** Where some coUateral 
matter arises out of the general words, and happens to 
be unreasonable; there the judges are in decency to 
conclude that this consequence was not foreseen by the 
parliament, and therefore they are at liberty to expound 
the statute by equity, and only quoad hoc disregard it. 
Thus if an act of parliament gives a man power to try 
all causes, that arise within his manor of Dale; yet, if 
a cause should arise in which he himself is a party, the 
act is construed not to extend to that, because it would 
be unreasonable that any man should determine his own 
quarreL But, if we could conceive it possible for the 
parliament to enact, that he should try as well his own 
/causes as those of other persons, there is no court that 
/has power to defeat the intent of the legislature, when 
I couched in such evident and express words, as leave 
^j no doubt whether it was the intent of the legislature 
or na"* 

I shall simply ask the reader to look back at the 

^ See Note A «t the end of this chapter (p. 909> 
^CommmioHsit ynL I. p. 91. 

[806] 



Digitized by 



Google 



RELATIONS OF JUDiaARY AND LEGISLATURE 

cases that have been given, in proof of the statement 
that the courts in the sixteenth and seventeenth oen- 
tunes did not agree in theoiy and did not cany out in 
practice the doctrine contuned in the last of these sen- 
tences of Blackstone. His studies had made him fit- 
miliar with the cases denying Parliament's omnipotence 
and the reasoning therein contdned. He repeats these . 
in what Sir Frederick PoUodc aptly calls the **omap ^ 
mental part** of his introduction, hut he repeats them ^ 
as a lesson he has learned. It was no part of his scheme, 
and his later statements concerning Parliament con- 
tradicted it utterly. The fact is, he misunderstood the 
meaning of these older statements. He interpreted 
them in the light of a theory which would have been 
repudiated if it had been known to the men who orij^- 
nally gave these dedsions and made these statements, 
and thus he gave them a difTerent meaning. 

It is true, about Blackstone*s time there was one 
last whisper of the old theory brought out by the stress 
of colonial government, but it soon died away,^ and 
the doctrine of the legislative supremacy of Parliament 
has since been practically unquestioned in English , 
courts of law. In America James Otis had used the old <^ 
argument against writs of assistance — '* No Acts of Par- 
liament can establish such a writ; . • . An act against 
the constitution is void.*** And there it was destined 

^Lord Cunden and Pitt od the lepeal of the SUmp Act P«r<. /iti<.« voL xfL 
pp. 108, 169, 171, 179, 195. Compaic the ••Dcdarmtoty Acfc^of Uie nme jretr 
and the statementi of Loid Chancellor Korthingtoo and otticft. 
>/oAii Aiamiu Warki, toL VL. appendix, p. MA. 
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/^to continue and influence the course of govomment 
I and the decisions of courts for generations ; but in Eng- 
^, I land» the life had gone out of the theory, and parlia- 
^/mentary omnipotence occupied the whole field.^ 

It may be important to point out in a little more 
detail one phase of the decline of the doctrine that 
\^ courts may declare an act of Parliament void. I mean 
the upholding by the courts in the time of James II of 
the King*s dispensing power. It is unnecessary here to 
go generally into the history of the dispensing power 
or cases illustrating it* It will be enough to try to show 
its relation to the general attitude of the judges toward 
the statutes. It is pretty well established that a dis- 
pensing power of somewhat indefinite boundaries was 
acknowledged up to the Revolution to belong to the 
King. It arose partly from the sacredness of the King*s 
prerogatives and partly from the prevailing view of the 
authority of statutes. The distinction we have noticed 

1 See, generally. Dicey, Lawofik§ CanHituikm ; LoweH Tk$ Ofn^mmmUofBmf- 
kmd, ToL U. chs. IsL, Izil. ; Hatscbek, EngU$chM$ StaaUrteht, toL L pp. 137, IS8; 
Juridkal SoeUiy Pap^n, vol. lU. pw SOS et leq.; DwutIi, Oh tks StahiUt 
(ISISX put IL ch. zL p. en et aeq. 

'See on that subject. Broom, CatuL Law^ 9d ed., pw 489 et teq. « Anaon, Lam 
amd Cutimn oftk» ContiUMtum^ toL L (4thed.)i pw 996 et teq. ; Maitland, Cam- 
HUMHomal Hutarf o/EngUmA, pp. 30M; Hearn, OvMrmmmU ofEnglamd. 1st 
ed., pp. 46^ t Brinton Coxe, Ltpiilatht Pomer^ pp. 1«5-71| Hallam, CmuC 
HUi.t ch. xlT. I Thoma$r. Sarrdi^ Vauphan^t lUp.^ pw 330 1 Ooddm t. /foUf, 11 
SL 1V.« 1 165 ; and sevenil important pamphlets discussing the dispensing power 
appended by the editor to the reportof Hales** Casein 11 Si. TV., ISOOetseq. 
Screral of these are by Sir Robert Atkyns, and were also published in a vol- 
ume entitled, ParUaminimy and PoUUcai TVvrte, written by Sir Robert At- 
kins (9d ed., 1741). See also W. Payt, Jm$ ParliamnUarmm; FhndC» lam 
(1697), pp. 934, 9Sft< 71U Birik amd PamUa^ lOm amd Pail ^Nom Obitami$, 
Lmd§nr TraeU (1810X Tkact V. 
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the judges making between ''law** and statute is here 
important This is seen in the distinction between mala 
in se and mala prohibita. Thb distinction Coke condd- 
era the same as that between ''law** and statute.^ So the 
King might dispense with a statute forbidding mala 
prohibita. Such things were illegal merely because made 
so by the statute^ and having nothing better to support 
them, the King might except individual cases out of 
the statute; but his power did not extend to the com- 
mon law, nor to acts declaratory of the common law. 
This dispensing by the King is very similar to the 
practice of the judges already noticed, when, on ac- 
count of some injustice or hardship, they "excepted out 
of the Statute** some particular case.' In the case of 
a "law,** generally speaking, the judges could not de- 
clare it void, nor could the King dispense with it; but 
in the case of a statute, cases of hardship or injustice 
might be "excepted out of it** by the judges, and in- 
dividuals might, in like manner, be excepted from its 
operation by the King, as their offence was merely 
malum prohibitum. Clearly, these exceptions were in 
both cases due, in great part, to the lower estimation 
in which statutes were held as compared with the prin- 1/ 
ciples of the common law. They were also partly due 
to the fact, noted above, that in the absence of a dear 

lOn tfaU point tee 4 ImL, eS; 19 lUp., 78. and 11 8L TV., \U% 1SB&, \9M. 
where Coke*s expbiMtioii of these termt It disputed. For Bhudutone*k viev 
see Commtntarist^ toL L pp. 64» ST. Vaughao leftised to accept Coke*s deflol- 
doot see TloMot T. AorrfflL 

»AnU, ppw 963. a09; 9 /luf.. 9S, 95« Phmdin. pp. 904^ 90ft{ Dwanis, On ih$ 
^telalM. ToL II. p. 999 ct seq. (18IS> 
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definition of legislation, tiiat power was by no means 
tiie exclusive possession of the Parliament. The dis- 
pensing power, like the issuing of proclamations, was 
a part of those undefined rights which the King ex- 
ercised by himself or through his Council In the case 
^f the dispensing power, this was apparentiy recognized 
/by the judges as legitimate^ provided it did not extend 
to the principles of the **law,** which, according to the 
orthodox theory, neither the King, nor the Parliament, 
nor themselves, could alter in any material matter. 

It is interesting to note how the power of the ju- 
diciary, which, in the banning of the long consti- 
tutional struggle under the Stuarts, had been pitted 
against prerogative and had at first been looked upon 
by the parliamentarians as an aid, is now invoked by 
prerogative as a protection against legislative aggres- 
sion. Here, as usual, we see the conservatism of the law. 
Through the changes of the civil war it had remained 
"^ practically unaltered, while the nation had moved rap- 
idly. It was invoked by Coke against James I because 
James's pretendons were an innovation; it was em- 
ployed by James II against the novel doctrine of legis- 
lative supremacy.^ 

1 It li no Icsf interesting to find In 1688 many of the argnraents offomd the 
dispensing power stiU based on Parliaments old ** Judicial** sapremaqr. Sir 
Robert Atlqms said. **The King and both Houses were of opinion, that thej 
could make a Kon Obstante in such case void. The judges are of a contrary 
opinion, that a Non Obstante shall make tM the statute. Here is an inferior 
court over-ruling and controuling the judgment of a superior court** 11 Si, 7V.« 
1999. This to also the basU of Petyt*s whole aigument in his JutPoWiaiiMiilo- 
niMi. a book which was written in oppositkm to the theoiy that judges could 
uphold the Klng*s power of dispensing with a statute. 



Digitized by 



Google 



RELATIONS OF JUDICIARY AND LEGISLATURE 

The great subject of Prerogative b not within the 
scope of this essay, which is taken up with the nature 
of Parliament's supremacy rather than with its extent. 
Incidentally, however, thb has entailed a brief ccmsid* 
eration of such a branch of prerogative as the dispens- 
ing power. One other branch b connected with our 
subject almost as closely as the dispendng power; 
namely, the question of ordinances and royal procla- 
mations, their nature and enforcement. 

It is clear that by Edward III*s time some distinctiont 
existed between statutes and ordinances. The formerj 
were more permanent than the latter, and more diffiV^ 
cult to change. Attempts have finequently been made 
to distinguish them with much greater definiteness than 
this. It has been said that an act of the King and Coun- 
cil without the Commons was an ordinance, while all 
three must agree on a ^statute;** that enactments of 
new law were statutes, declarations of the old law only 
ordinances; that all enactments placed on the Statute 
Roll were statutes, all others mere ordinances, etc The 
effort has also been made to push the distinction be- 
tween the two kinds of jenactment bade beyond the 
reign of Edward I. Apparently, these attempts have 
been unsuccessful, signally so for the earlier period. 
For example, the great assizes of Henry II antedate 
the Statute Roll; they appear in many cases to be noth- 
ing more than directions to the King*s judges. We have 
seen how they might be set aside by the judges, and 
this is not surprising in a time when laws were not made 
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but dedared Nevertheless, if these were not ^^statutes,** 
no statutes then existed. Fihner long ago pointed out 
that even Magna Charta and the Charter of Forests 
had only the form of letters patent, and also many 
enactments hardly less important^ Maitland shows 
that if the consent of the Commons were requisite, it is 
doubtful whether "those two pillars of real property 
law,** Quia Emptores and De Donis ConditionaUbus^ 
may be included among the statutes.' 

Prynne in almost all his constitutional works denies 
the difference between ordinance and statute^ though 
Coke as strenuously asserts it. The modem view is much 
in favour of Prynne rather than Coke. Gneist, for ex- 
ample, says, "Under the system of personal govern- 
ment, single decisions, temporaiy administrative mea- 
sures, and permanent ordinances were all confused to- 
gether. Frequently petitions that had been granted lay 
inoperative for years before the enactments affecting 
the same were carried out or published. As a rule, at the 
dose of the parliamentary sittings, the council sorted 
the confused mass of resolutions, and provided for their 
bdng duly carried out It was specially the business 
of the justices to select such enactments as, being of 
a permanent nature, should be entered upon the 'roll 
of the statutes* for the cognizance of the courts.**' 

sPa<r<afTfta» di.ltt.Me.lC 

>CoiM<. HiH. o/Bnglamd. p. 191. 

^ComtL HUi. (Bog. tnBM.\ toL tt. p. 83« lee dio Mi. pp. 94. 85; Stnblit. 

C. £f., iroLil.p.496etseq.«MftitIaiid«C H.^p^ IM-S. On the general sob- 

ject»see» in addition, Ondit, C. i/., toL tt. p. 140, note« PUm, OmU. HiH. ^ 
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^Lqpslatkm,** such as we oouM say existed in those 
times, did not belong exclusively to Pariiament, even 
after the Council had separated from it The King had 
formerly conddered himself the real source of all ^leg- 
islative** power, and a certain, or, as Blaitland says, an 
uncertain, part of this power was still recognized as his. 
So late as 1800 the Commons petitioned that the Chan- 
cellor and Council would not, after Parliament ended, 
make an ordinance ccmtrary to the common law, or to 
statutes already in existence or to be enacted by that 
Parliament They could get no better answer than that 
what had been done before should continue, saving the 
King*s prerogative.^ 

The conciseness and generality of the statutes that 
we meet with on the earlier rolls we shall find to be 
due to the &ct that they were to be interpreted by 
judges able at need to amplify and correct them; and 
even in drcumstances of hardship, or injustice, to ex- 
cept cases out of them. But the common law judges 
were not the only ones able to do this. The King and 
his Council were also sharers in these powers. By the 
dispensing power they could ''except cases out of the 



lib Hmm ^loftb, pp. 991, 9»; Aiiiof*s editioa of ForteKoe** D^ J 

pp. i9-«l ; OiSbid, liifCory p/fVtMto BOr Liyw^^ 

and Butler's Notes to Cok§ on UukUm^ p. IM ■. note 999 1 9 /mI^ 643^ SU t 

4 ImaL^ 95; Ruffliesd*s ptcfoce to bis editloD of the statates, voL L p. itti 

Malthnd^C. tf^ pp. 956-9, 309i Bwrington, OftMfMltoiit M lib Afarfii^ 

pi 9«i Anson. Lam a»d CHiiam o/tk$ Camtiiimiwm^ voL L (41b ed.) ppi 94S^| 

Hsfe, Jwntdietiom of ik$ Lotdi Homi^ pi 99| Plwi7« PufUumtmU mmd Oommeik 

9fBn9kmd.^lU9adnaltti Hstscbek. Bm^jgekm 8iaaUrw€ki,^6LL p. 114t 

P^ne, Obmrvatiom cm Cokis Fmuik ImaUimU^ p. UL 

■AH. Pofi.« voL Itt. p. 966| Stubbs* C<m^ HUL. voL H. p. fia 
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statute** as well as the judges. So, by the power of 
making ordinances, the King could supplement the 
law. This latter power we naturally think of as '^ legis- 
lative** or as ''administrative,** and far from ''judicial** 
But it b necessary to remember that the conmion law 
judges claimed a share in it in Bagg*s Case, noted above, 
and it is not without significance that even Locke does 
not separate jiii£cta/ administration from the rest Thus 
it is that the older statutes leave so much to be done 
by inteipretation — which really includes dispensation, 
be it the dispensation of judge or Council— ^and by 
ordinance. 

For the Tudor period at least, then, there is justifi- 
cation forsaying that "legislation** wasstiU vaguely con- 
sidered as the act of the King. It is true, many things 
could be done only with consent of Parliament This 
had been true for centuries of most forms of taxation. 
But, after all, the residuum of legislative power was 
still felt in a general way to be in the King. Even 
in questions of taxation this was the case, and where 
the King*s right of taxing without Parliament could 
not be shown by precedent or enactment to have been 
taken away from him, the judges of the seventeenth 
century usually decided that the right was still in the 
King. Loud as were the complaints of the parliamen- 
tary lawyers, it is not so clear that James I was act- 
ing beyond his rights in Bate*s Case, or that his son 
was violating the frindamental law in collecting ton- 
nage and poundage without a parliamentary grant It 
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is assuming too much to say that the judges who up- 
held such actions were in all cases the mere took of 
the King.^ The sharp distinction now made between 
the King in Council and the King in Parliament was 
then not so sharp. Parliament was not exclusively 1^- 
islative» nor was its l^slation exclusive. It did much 
business that was judicial, and many of its *'acts** whidi 
we style ''legislative** were still conceived of as done \ 
under the precept ad consentiendum rather than ad 
faciendum.^ On the other hand, much ** legislative** / 
business never got into Parliament at alL The exten* ^ 
sive use of these royal proclamations is an indica- 
tion of it, as well as the great executive and legislative 
powers exercised by the Privy Council under Henry 
and Elizabeth.' 

These facts and the indefiniteness of ''jurisdicticm" 
out of which they arise suggest a compariscm between 
the ''secondary l^slation** up to the seventeenth cen- 
tury and that of the period subsequent There is no 
modem constitutioiud state but must have a power 

lOn BaUa Cam tee OftidlDcr. HifCory o/ Bmfiamd. vol tt. pp. Ml; Hdk 
(hutom^B§0mm§ m BngUmd^ voL L p. 145 ct acq. For the qncttloo of lo»> 
nage and poundage, aee cspedaO/, Gardiiier« «fK. ed., voL ?L pi. 309 ct aeq. 
sSee Note B at Uie end of Uila chapter (p. S9D). 
* Spcaldng of the Tndor pnxlainatloiia, and the legal cbaiacleriflit^^ 
as fitoad UrranmpopmU onl/. Dicey says the Tudort themselTea looked vpon 
them otherwisei **Their constant aim was to give prodamatloos the Ibfceef 
Uws, and thus to render the King's Council e legidatlve body. Had that «► 
deaTOiir succeeded* the Council would have occupied the position of n ncnch 
FsrUament ;a body to which, both In origin and hlstoiy. It bore n dose resem- 
blance.** fVrryCMmeil, pi 99. Hegives Instances of the proclamations on p. 99L 
See also on this subject. HaUam, CmuL HiH.^ ch. ▼. 
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lodged somewhere, which can meet emergencies not 
foreseen or covered by the existing law, and one that 
is not hindered by the delay of the courts or by the 
necessity of waiting for the assembling of the legisla- 
ture. As Bishop Stubbs says, ''The executive power in 
the state must have certain powers to act in cases for 
whidi legislation has not provided, and modem legist 
lation has not got beyond the expedient of investing 
the executive with authority to meet such critical oc- 
casions. The crown is able on several matters to 1^^- 
late by orders in council at the present day, but by 
a deputed not a prerogative power; but there are con- 
ceivable occasions on which, during an interval of par- 
liament, the ministers of the crown might be called 
upon to act provisionally with such authority as would 
require an act of indemnity to justify it.**^ 

The Continental countries have met this need by a 
vesting of legislative power in the hands of adminis- 
trative officials. In England this has hitherto not been 
adopted except in a very small way. The outcry over 
the ''forty days* tyranny** in 1766, when Chatham by 
an Order in Council laid an embargo on grain, showed 
the feeling of Parliament on such matters.' The present 
^agitation in the United States over "Government by 
Commission** is due in part to a similar feeling.* 

And yet in the England of the axteenth, and part 

> CtmH. JSrSfC* voL fl. p. 61t. 

s Pari likL^ voL xtL p. 943 ct teq. ; Atumal R»gkl$r ton 176T. pp. iM. 

s See Note C at the end of thli chapter (p. 931). 
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of the seventeenth centuiy,powers were exercised with- 
out statutory warrant, which extended even furthv 
than those exercised to-day on the Continent under the 
protection of the droit administratif. The proclamations 
of Henry VIII, of Elizabeth, of James I, and Charles; 
the enforcement of these by tlie Council and the Court 
of Star Chamber, to say nothing of the activity of those 
••courts** in matters non-^^judidal,** — all these point to 
a ••legislative'* activity outside the ••legislature,** which / 
we, the heirs of the Long and the Revdution Pailia-v 
ments,can hardly understand. Though inEngland there 
is no s^aratian despouvoirs^ as on the Continent, the 
judicial power has been separated from the rest of ad- 
ministration. On the Continent, curiously enough, the 
very theory of separation has prevented this, to a cer- 
tun extent. For example, in France the Conseil d'etat 
has had to take on judicial functions in addition to ad- 
ministrative, because as an executive body its acts must 
not, according to the theory of the separation of powers, 
be reviewable by the judiciary. So in a roundabout way 
they have returned to conditions somewhat resembling 
those in England when the proclamations of the Coun- 
cil were enforced by the Council itself or by the Star 
Chamber. In Tudor England, however, these conditions 
were due to no separation of Powers, but to Kfudon 
of powers. To-day, ••Government by Commission** is 
resisted because it is an encroachment upon the judi- 
ciary, as well as upon the legislature, for we divide ju- 
dicial administration from the rest of administration, 
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and all administration from legislation. The contest be- 
tween Council and common law courts in the time of 
Coke, we are too ready to think, must, therefore, have 
been a struggle of tlie ^'judiciary ** against the ''execu- 
tive,** an attempt to prevent "executive aggression.** 

^e contest should be looked at rather as a competition 
^'jurisdiction.** 

But, notwithstanding this great difference, due to 
the indefiniteness of governmental powers in the earlier 
time, the Council of the Tudors and a French Conseil 
(TEtat have many common characteristics, and the 
Council has usually attracted the attention of Conti- 
nental observers.^ 

It b necessary now to look back over these instances 
where the King's judges excepted cases out of statutes 
/ as agdnst reason, law, or the prerogative; or where 
nJ others of the King*s officials did the like under the dis- 
pensing power, or made and enforced proclamations 
without statutory warrant. Some explanation of this 
free and familiar treatment thus accorded to statutes 
is necessary if we are to have any clear understanding 
of these great constitutional questions. Such an expla- 
nation, to be in any sense adequate, can, I believe, be 
reached only through a consideration of the relations 
formerly subsisting between the ordinary courts and the 
High Court of Parliament ; of the activity of the judges 

>Sce, gencran/, Gndit, BngUtekB V^rwoihm^mrt^ voL L mcs. 11. It, U; 
Jdlinek, 0«Mte WMf Vtmrdimng. pi SO et teq. ; Halsdiek, Enffli$ek$$ 8iaai9' 
rwOU. ToL tt. p. 108. See ftlio Note D at the end of thli chapter (p. SSi). 
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of the ordinary courts in parliamentary business; of the 
uncertainty of the line that divided what we call the 
** judicial** part of the business from '* legislation;** and» 
finally, of the character of the ''acts** in which that 
''legislation'* was embodied 

The peculiarly commanding position of the courts 
in countries whose institutions are English must not be 
considered an accident On the Continent, where repre- 
sentative l^slative assemblies are, to a greater extent 
than in England, a modem and a conscious creation* 
the courts of law have a lower place. It has been the 
peculiar fortune of England that her mediaeval High 
Court of Parliament survived the disint^ration of 
feudal ranks, to have infused into it the new vigour of 
nationality. Thus it retained in unbroken continuity 
its ancient powers and functions, which were large and 
indefinite. Without losing them it became also in time 
the mouthpiece of the nation, and the supreme law-^ 
making body. On the Continent, for the most part,'^ 
the feudal assemblies went down with the wreck of 
feudalism, or became so feeble or occasional, for one 
reason or another, that their feudal traditions were 
well-nigh lost There the connexion between the tra- 
ditions of the feudal council and the modem l^gislap 
ture was broken. The latter did not acquire strength 
till the former had disappeared. In England, on the 
contrary, the feudal Curia broadened out into the 
modem Parliament, without break of continuity, by 
a process so imperceptible and natural that we can 
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point spedfically to but few of the changes that trans- 
formed it 

It inherited from feudal times the general and un- 
defined powers which we have seen to be a leading 
characteristic of feudal assemblies. But the very indefi- 
niteness of those powers made it impossible for theHigh 
Court completely to monopolize them;they wereshared 
by the Council and the other law courts, which, in fiict, 
had a common ancestry with the High Court itsel£ 
Thus, these separate bodies, each having an unbroken 
history from the time when it separated from the Curia, 
the common parent of all, had '* jurisdictions** that 
were by no means mutually exclusive, but were in 
numy things concurrent. It was not until this sharing 
of ''jurisdiction** had turned into competition, and 
competition into an antagonism which resulted in the 
.ultimate supremacy of the High Court and the sub- 
\ / jection of its competitors, that foreigners began to 
be actively interested in English institutions. There- 
fore, when the shock of the French Revolution had 
cleared the way for a conscious reconstruction on the 
Continmit, it was to the English constitution that 
men turned, but it was to the English constitution as 
seen by a Montesquieu, the post-revolutionary consti- 
tution.^ So Montesquieu had written, ''There is no lib- 
erty, if the judiciary power be not separated from the 
legislative and executive. Were it joined with the leg- 

tEnneiii. MUmimtt 0$ DroU ComHiimiUnmd (6th ed.. 1909), p. S99. See, on 
the aqNueUoo of powcn generally* Utid^ pp. 399-476. 
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islative» the life and liberty of the subject would be 
exposed to arbitrary control; for the judge would be 
then the lq;islator. Were it joined to the executive 
power, the judge might behave with violence and op- 
pression.** Again he says, ^The national judges are no 
more than the mouth that pronounces the wcnrds of 
the law, mere passive beings, incapable of moderating 
either its torct or rigour.**^ Thus we find the **s^para- 
tion des pouvoirs** which occupies so important a place 
in Continental constitutions. There, the lq;islature is 
non-judicial and its acts are external to the courts, 
which tend to be, even more than in modem England, 
''mere passive beings.** Even where a written constitu- 
tion has been adopted, in many cases the power has 
not been given to the courts to decide whether legis- 
lative acts conform to its providons or not 

In the United States, on the other hand, where, not- 
withstanding a thoroughgoing separation of powers, 
the earlier spirit of English judicial institutions has 
been least influenced by the doctrine of legislative sov- 
ereignty, we find a much laiger measure of that old 
indefinite ^'jurisdiction** still remaining in the courts of 
law. In England before the dvil wars, it has been shown 
that this indefiniteness was greater stilL To it we must 
ascribe in greatest measure that activity of the courts 
which to-day would be considered an unwarranted in- 
terference with the ^'law-making body.** 

That activity was evidenced in many ways. We have 

> fSptril ^lom bk. sL di. ?L 
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noticed to what an extent the judges of the King^s 
ordinary courts shared in the work of Parliament that 
may be chissed as judicial ; how they were always among 
the triers of petitions, and how they were summoned 
to the King^s Council in hb Parliaments. We have also 
noticed how difficult cases were referred to this court; 
and how indefinite was the line between an '^award** 
in which the judges must often have had practically 
the deciding power, and an ''act** 

In the case of a ''legislative act** itself, from almost 
the first, their influence was very great. For even of 
such "acts** as we may imagine being made without 
their participation, we know that for a long period the 
wording, and, in fact, everything but the miun princi- 
ple, was the work of the judges exclusively. The barons, 
it may be, decided upon the main lines, but the whole 
reduction of these bare principles to the form and na- 
ture of a "statute** was the work of the judges, often 
after the barons had dispersed. This meant not merely 
the penning of the statutes: it extended to the form, 
and probably, to some extent, to the subject matter it- 
self.^ The brevity of the statutes when completed shows 
how much these judges who framed them were inten- 
tionally leaving to be interpreted by themselves or their 
colleagues in the light of the individual circumstances 
through which the statutes would be brought before 
them in the courts. This brevity is in strong contrast 
with the minute provisions by which the average 
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modem Ugidature sedcs to render imposaUe any free- 
dom of inteipretation by the judicial branch of the 
government. 

There is nothing strange, then, in the &ct that these 
same judges who drew the statutes practised and handed 
on to their successors a free-and-easy way of intopret- 
ing their own worL^ Why should a judge have any 
great awe of a statute which perhaps he himself, or, at 
most, hb predecessors in office, had helped to make ; of 
which possibly the whole form and expression had been 
the work of himsdf and his colleagues of the Bench! 
So, when counsel in a case in 1805 aigued for a certain 
construction of the Statute of Westminster Second 
of 1285, he was cut short by the Chief Justice with 
the remark: ''iX) notghn the statute; wc underhand 
it better than you do^for we made itt^ 

The relations of ordinary court and High Court of 
Parliament were undeniably very dose. We cannob 
we should not, think that judges kept their **judidal" 
and thdr '^l^^lative** and their ''administrative** busi- 
ness totally separate and distinct from one another. On 
the contrary, we find a judge in 1888 in a case aigued 



>**InUielutplMeweiiia/coiiddcr howmiidi hatfi beco atbfboled to Um 
opInloM of the kiog*t Judges b/ porlSuiieDts» and to find tint the kiiig*scoaB> 
dl hmth guided sod ruled the Judges, and the Judges guided the p^^ 
Fllmer* PofrMircIa, ch. IB. tec xvllL 

>KB.5M5£./. (Rol]sSeriesXnP.8t,83sPbl]ock, F^rH Book ^ Jwrih 
pmcinieif, pp. 330. 331. In 1341, In a cite wKere the tot eip i e tt tioo of the Sttt* 
ute D§ Doou WM in dispute, Sharshulle mentkNied opievlottt ctte^piobehl/ 
the one shove — where Herle said that the s tro ng es t argument for one side of 
the case was the construction given b/ Hengfaam. **who drew the Statate.*" 
y. B. IS B. Hi. (RoDs Series), pp. 39t, aUL 
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before him judiciaUy insisting that certain words of 
a franchise under litigation had been inserted by the 
Council, and must, therefore, have one particular mean* 
ing.^ We have numerous cases of the judges consulting 
Parliament when they were uncertain of the meaning 
of an act, not formally in the way of appeal, but merely 
for advice on the construction of the statute; and this 
was sometimes the same Parliament that actually made 
the statute : sometimes it was one totally dtfTerent' The 
persons in Parliament who, in these cases, gave the de- 
sired advice, there can be little doubt, were for a long 
time the ones who had actually drawn the statute, 
namely, the judges. There seems, in short, to have been 
an informal give and take between the judges in and 
out of Parliament Parliament was not "external** to 
the courts below it. The case of the Stauntons, referred 
to above from the Year Book of Edward III, is inex- 
plicable under any other supposition.' 

We cannot,undersuch conditions, imagine the judges 
treating statutes with the deference due to the solemn 
formal act of an external and sovereign legislative as- 
sembly. We should be surprised to find anything but 
the free, informal handling of statutes which we do 
find, and this is still easier to understand when we keep 
in mind the vagueness of the line between acts and 
awards. Sir Frederick Pollock says: ''In the Middle 

1 Y. B. If amd IS'B. HI. (RoUt Series), pp. 14-lT. 

sSeePetyt /ti#.Pari^cli.lL;9 A. TV., eT5» eTtfiofili, p. lUetaeq. 
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Ages legislatkm was not the primary business of Par^ 
liament, and the rule that the king cannot l^[islate 
without Parliament was established only by degmcs. 
Early statutes, therefore, are of a mixed character, ecm- 
taining both legislative and administrative provisions. 
We can hardly separate the dedaration of new law from 
the enforcement of old, the establishment of novel 
remedies for novel mischiefs or newly detected short- 
comings from the king*s executive instructions to his 
officers. The King in his Councilb alike ready to make 
fresh rules, to provide fresh machinery for the better 
working of existing rules, and to dispense justice in 
extraordinary cases. Law-making is not yet regarded 
as a distinct branch of soverdgn power, external to 
the judicial authority, requiring strict and literal 
obedience, but entitled to nothing more. ... In later 
times the judges have treated Acts of Parliament as 
proceeding from a wholly external and unjudicial 
authority.*** 

It is in this, then, that we are to look for the ex- 
planation of those decisions which have caused such 
embarrassment to modem constitutional lawyers. It is 
not enough to dismiss them as ** captious** or ^petu- 
lant;** they are too numerous and important for that. 
We want an explanation of them rather than a criti- 
cisnL The explanation here offered is to be found in 
these characteristics of the mediaeval Parliaments and 
courts below which we have been describing; and the 
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continued existence of these traditions among lawyers 
and judges long after the change had set in which was 
to transform the ancient Court of Parliament into the 
sovereign legislative hody we know to-day.^ 



iSee T. C. Aiiste/« On BlatluUmi$ Tksoty ofth§ OmnipoUmf ofParUammtit 
Juridkai 8oeUt$ PajMrt, voL Ifl. p. 905 et aeq., ctpeciall/ p. 98SL 
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NoTt A Paruaiikiitakt Om mif ot ei ick AMD IimaiiATiaiiAL Law 

The most interesting ctae on thb sabjeet is proiMblj itijguM ▼• JTcya^ 
L.R.2 Ex. Di9., p. 63 et seq. The principle reeilj at issue in that 
CMe does not directlj aiect periiunentaij sorereigntjr* but some of 
the comments upon it da The validitj of the tliree-mile rale in in- 
tematkwud law and the discussion as to its acceptance as a part of 
the law of England have in realitj little to do with the question of 
Pariiament's omnipotence. The iuue in Rfgfmm ▼. Ktfm was mcrelj 
wliether this three-mile rale had been incorporated in the law of 
England or not It is difficult to see how this involved Fuliament 
much more directlj than a similar discussion r^^arding anj part of 
tliecustomaiy law not mentioned inanjact In 1876^ when the case 
was decided, no court would have recogniaed the validity of a rule 
of international law in flat violation of an act of Psriiament It see ms 
rather unnecessaiy to saj, as Sir J. P. Stephen does In commenting 
on this case^^'The English courts n6 doubt administer In such cases 
what thej conceive to be the principles accepted hj all nations^ but 
thqr do so because thej are part of the law of England, and if Plsr- 
Uaroent were to pass an act ezpressi j and avowedl j i^>pooed to the 
law of nations, the English courts would adqiinister it In preference 
to the law of nations, whatever that maj be.** {UiHory tfike Otsn- 
mat Law,ro\. iL p. 36.) No one will question the trath of this, but it 
is not to the point The question whether international law is a part 
of thelawof England is a veiy interesting one, but it affects the the- 
ory of parliamentary omnipotence onlj in the same genend waj that 
the whole question of the basis of ''judge-made'* law affecU it It has 
little mo/e to do with the omnipotence of Parliament than the ques- 
tion whether the Law Merchant or even the rule of primogeniture 
is a pare of the law of England. Thej are all illnstmtions of the in- 
definite powers still exercised by the courts of England, — powers 
which, according to the Austinian theory, maj be reconciled with 
the supremacy of the ''definite superior" through the dictum that 
what the sovereign permits, he prescribes. {Amtim, Lecture xxzvni.) 
The wordsof Lord Mansfield in HeaU^eldr. CkUUm(^ Bfimm, SOlQ^ 
— "the act of pariiamentof 7 Ann. c. 18. did not talmif to alter, nor 
COM alter the Uw of nations,*'~if taken with the context and witt 
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the sUtote itself, are not directly or indirectly a denial of the validity 
of the statute, and cannot be compared with the utterances of the 
sixteenth and seventeenth century judges. See also his opinion in the 
case of Triquei v. Bath, S Bmram, 14S0, 1481. In general, also, see 
Stephen, Hislory of the Crimimal Law ofEnglatul, vol. iL p. 29 et seq.; 
Roscoe Pound in Harvard Lam Rev., voL zzL p. 39^ et seq. 

Note B. Paruaxent as an Aovisoar CovNai. 
(Pa^SlT) 
This feature of Parliament's activity is well brought out in Raleigh's 
dialogue on the Prerogative of Parliaments in England. The Justice 
and the Councillor are discussing impositions, and the Justice asks, 
''Now, my lord. What prejudice hath his Majesty, his Revenue being 
kept up, if the Impositions, that were laid by the Advice of a few, 
be in Parliament laid by the general G>uncil of the Kingdom, which 
takes off all Grudging and Complaint?— Comu. Yea, Sir; but that, 
which is done by the King, with the Advice of his private or Privy- 
councO. is done by the King's absolute Power. — JuH. And by whose 
Power is it done in Parliament, but by the King's absolute Power? 
Mistake it not,my Lord ; The three Estates do but advise, as the prime 
Councfl doth; which Advice, if the King embrace it, becomes the 
King^s own Act in the one, and the King's Law in the other; for with* 
out the King's Acceptation, both the publick and private Advices 
are but as empty Egg-shells." {Uarleian MuceUmy (edition of 1745)^ 
voL V. p. S0&) 

Somewhat the same idea was expressed later by Hobbes : ^ Neither 
a Counsellor (nor a Councell of State, if we consider it with no Au- 
thority of Judicature or Command, but only of giving Advice to 
the Soveraign when it is required, or of offering it when it is not 
required, [)] is a PuUique Person. For the Advice is addressed to 
the Soveraign only, whose person cannot in his own presence, be re- 
presented to him by, another. But a Body of Counsellors, are never 
without some other Authority, either of Judicature, or of immediate 
Administration: As in a Monarchy, they represent the Monarch, in 
delivering his Commands to the Publique Ministers: In a Democracy, 
the Councell, or Senate propounds the Result of their deliberations 
to the people, as a Councell ; but when they appoint Judges, or heare 

[ SSO ] 



Digitized by 



Google 



RELATIONS OF JUDiaARY AND LEGISLATURE 

CauMi, or give Audience to Ambundon, It It in tbe quality of m 
Minister of the People: And in an Aristocracj the Couneell of Stato 
li the Soveraign Assembly it self; and gives eonnsell to none bat 
themsdves." LevUdkam, part IL di. uUL See also Md., th. xxv. 

As we go back firom the Tudor times this can be seen in the iVo» 
nuneUUkmei Pmriiainemiig made at the opening of new FuUaments^ 
asaaUy bj the Chancellor. It was then as now the costom to open 
Parliament by an address or sermon in which the pniposes of the 
calling of the Parliament were impressed on the members. As may 
be seen firom the examples below, much stress was put on bosiness 
that we call judicial; and what is not judicial Is consnltatiTey adWsofy 
rather than legislatiTe It is business natural to the King^s old ad- 
visory council: only by looking toward the future can we prapeily 
call it legisUtive. For example, at the opening of the Parliament In 
1 5 Heniy VI, the Chancellor, the Bishop of fiath and Wells, dedared 
the three objects of the Parliament to be: (1) The Justice and Peace 
of the King's subjects, (S) a ready sale for English commodities, (S) 
Protection of the realm and seas against enemies and rebels^ (Jfat 
Pari, Tol. It. p. 495.) In 8 Henry IV Sir WiUiam Thyming, eUef jus- 
tice of the King's Bench, by the King^s command opened PtoUa- 
ment with the declaration that they were called In order that the 
Church and other perscms and coiporatlons should enjoy their libcr> 
ties, that all good laws should be executed and justice truly i 
istered, and that nothing should be done in derogation of the < 
mon law. (EoL ParL, toL IIL p. 454.) Such examples might be added 
almost indefinitdy. See Elsynge, dL tL 

Note C Thk Dklsgation or Pdwia nr PaELUimrr 
(i^ysSlS) 
Tm feeling in the United States against^Goremment by Commla> 
sion** extends not merely to commissioneis appointed without statn- 
toiy warrant, but dso to those based upon an act of Congress. This In* 
▼ol ves the constitutional question as to the ability of Congress to dde- 
gate its legislatiTe power, a subject recently much discussed. In the 
Parliaments of the Noiroan period this question could hardly arise. 
Even so late as the reign of Edward I, we have found the CouncA 
making laws after the rest of the Parliament had gone home. TUi^ 
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however, was no delegation of power, for theoretically the Conned 
teemi to have been the Parliament In l$S7, however, it was enacted 
bj statute that wool was not to be exported until the King and Coan« 
cfl provided otherwise. (& A, voL L p. S80; Stobbs, C H., voL iL 
p. 6l9» note S.) In 1385 Parliament ordained that a staple should be 
held in England, but the place, time, and manner, it was said, ''ordi- 
nabiturpostmodum, per Consilium Domini Regis^ auctoritate Parlia- 
mentL £t quod id quod per dictum Consilium in hac parte fuerit or- 
dinatnm, virtutem Parliamenti habeat pariter et vigorero."(lZoe. Pari, 
voL iii p. 204, quoted by Stubbs, C 0., voL iL p. 6l9» note S.) In these 
cases, it ought to be borne in mind that we are not able to say nfUk 
ahnluU ceriam^ that the consUiuM was considered a different body 
fiom Parliament; and if it was not, of course there was no delega- 
tion. But it is generally admitted that by 1885, at least, the CouncU 
was separate fiom Parliament. 

In the twenty*first year of Richard II, a statute was passed nam* 
ing commissioners who were empowered to hear and determine peti- 
tions ''come leur meulx semblera par lour bone advys et discredon." 
(SI Rich. IL, cap. xvL) 

The wrongful acts of the commission so created were the .ground 
for the Kpeal of all the acU of Parliament of 21 Richard II, after 
the deposition of the King (1 Heniy IV., cap. 3); and in the Articles 
drawn up against Richard, one of the charges against him is that he 
''sttbtlely procured and caused to be granted" the provision for the 
^pointment <^the commission — ''et hoc de voluntate Regis: in dero- 
gationem Status Parliamenti, et in magnum incomodum totius Regni, 
et pemiciosum exemplum. And that they might seem to have some 
colour and authority for such their doings, the King caused the 
Parliament RoUs to be altered and blotted at his pleasure, against 
the effect of the said grant** Rot Pari, 1 Heniy IV. (1899^ Na 25 
(voL iiL p. 418); ParUameniarf Hutory^ vol L p. 257. See also RoL 
Pari, voL iii p. 426, Na 70. In his will Richard bequeathed the 
royal treasure to his successor only on the condition that the statutes 
of the twenty-first year of his reign were observed and also the ordi- 
nances of the commission. This is complained of in the charges against 
him, as a defence of "statutes and ordinances which are erroneous and 
uigust,aad repugnant to all law and reason.** (P(ar{.0ij<.,voLLp.268.) 
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In the heat of the straggle with Rome, the Parliament, in 15S$, 
In the long pteamble of the aet concerning Peter^s Pence and Di»> 
pentationsy declared that all laws of religion obaerved in England up 
to that time had existed only hj tnlTerance of the King and people, 
— the trath or falsity of which is of no importanoe here. Then thej 
continue: ''It standeth therefore with natund Equity and good 
Reason, that in all and every such Laws human made within this 
Realm, cmt induced into this Realm by the said Sufferance, Consents 
and Custom, your Royal Majesty, and your Lords Spiritual and Tem- 
poral, and Commons, representing the whole State of your Realm, 
in this your most high Court of Psrliament, have full Power and 
Authority, not only to dispense, hmi aUo lo mmlkonze jome ded Penam 
or Permuu to dispense with those, and all other human Laws of this 
your Realm, and with eveiy one of them, as the Quality of the Per* 
sons and Matter shall require." (S5 Henry VIII., cap. SI.) 

Six years later Parliament paned the celebrated Statute of Pko- 
cUmMtions (31 Henry VIII., cap. 8, 1539), which MaitUnd calls ^'the 
most extraordinary act in the SUtute Book.'* (C H., p. ^53.) This 
statute enabled the King with advice of his Council to issue Proda- 
mations ^ under such Penalties and Pains as to him and them shall 
seem necessary, which shall be observed as though they were made 
by Act of Parliament*' It is declared that this is not to prejudice 
any Person's ''Inheritance, Offices, Liberties, Goods, Chattels^ or 
Life;" but anyone willingly disobeying ''shall pay such Forfeitures^ 
or be so long imprisoned, as shall be expressed in the said Proclama- 
tions," and anyone leaving the realm to escape such punishment b 
to be a4judged a traitor. In the Parliament of 154S-3 it was enacted 
that nine of the King's Council might give judgement against viola- 
tors of these proclamations (34-35 Henry VIII., cap. 23). The SUtnte 
of Proclamations, Stubbs says, "is one of the most curious pheno- 
mena of our cfmstitutional life: for it emplojrs the legislative machin* 
cry which by centuries of careful and cautious pc^cy the pailiament 
had perfected in its own hands, to authorise a proceeding which was 
a virtual resignation of the essential character of parliament as a 
legislative body; the legislative power won for the parliament firom 
the king was used to authorize the king to legislate without a par> 
liament" {Qmsi. Hiti., vol iL pp. 6l9» 68a) 
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Hie act, with its tapplement, was repealed in the fint year of 
Edward VL (1 Edward VI., eap. IS, tee. t.) The view of the matter 
held by the lawyers is contained in the well-known resolution of the 
judges as given in Coke* 9 Rqtoris, voL xiL pp. 74-& 

Sir William Anson sums up these resolutions in convenient form. 
{Lam ami Cmslom of the QmetUtUum, v<^ L p. SiS.) In briefest wise 
these resolutions declare that the King may not by proclamation 
create an oifence where none existed by the law before, and that he 
has no prerogative but what the law dT the land allows him. ''But 
the King for the prevention of offences may by proclamation ad* 
monish his subjects that they keep the laws, and do not oifend them ; 
upon punishment to be inflicted by law." It will be noticed that these 
resolutions say nothing directly upon the question of the delegation 
of legislative power, neither do they pronounce upon the validity 
or extent of the jurisdiction of the Court of Star Chamber beyond 
saying that an offence not punishable there could not be made so by 
the King's proclamation. 

Notwithstanding these resolutions, the King's proclamations went 
on without interruption and were given force by the Star Chamber. 
This continued until that tribunal was abolished by the Long Parlia- 
ment, and it was no doubt a main cause of the abolition. 

After the establishment of pariiamentary sovereignty in England, 
it is needless to say, this question of delegated authority practically 
disappears. The lenity of proclamati«ms does not cease to be a burn- 
ing question, but its importance is henceforth confined to Ptodama- 
tions based on prerogative alone. In the United States, however, 
this is a living constitutional issue Por some remarks of Pkynne on 
this subject, provoked by the ordinances under the Commonwealth, 
see his Good Old Fundamental Ubertiet, vol L pp. 92,9S ; BnefRegulUr, 
voL iv. pp. 608-5. Por a modem account of the whole subject gen- 
endly, see Anson, Lam and Cuetom of the OmHUntion, voL L pp. dSl-5. 

Note D. Sbcondaby Lboislation m Eii oland 

(Pa^aW) 

The similarity of conditions in Tudor England and on the Continent 

to-day under the Droit Admmutra^f has never been more cleariy 

stated than by Professor Dicey in the following extmct fixmi the sev- 
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eoth edition oflilt Lamoftke CcMufsfvlibii; <* From the accetsioii ofthe 
Tudon till the final expulsion of the Stuarts the Crown and its servants 
maintained and put into practice, with more or less success and with 
▼arjing degrees of popular approval, views of government essentiallj 
similar to the theortes which under different forms have been accepted 
hj the French pe<^e. The perMmal failings of the Stuarts and the 
confusion caused by the combination of a religious with a pc^tical 
movement have tended to mask the true character of the legal and 
constitutional issues raised by the political contests of the seventeenth 
centuiy. A lawyer, who regards the matter from an exclusively l^al 
point of view, is tempted to assert that the real subject in dispute 
between statesmen such as Bacon and Wentworth <ni the one hand, 
and Coke or Eliot on the other, was whether a strong administration 
of the continental type should, or should not, be permanently estab- 
lished in England. Bacon and men like him no doubt underrated the 
risk that an increase in the power of the Crowii should lead to the 
establishment of despotism. But advocates of the prerogative did not 
(it may be supposed) intend to sacrifice the liberties or invade the 
ordinary private rights of dtisens; they were struck with the evils 
flowing from the conservative legalism of Coke, and with the neces- 
sitj for enabling the Crown as head of the nation to cope with the 
selfishness of powerful individuals and classes. They wished, in short, 
to give the government the sort of rights conferred on a foreign 
executive by the principles of administrative law. • . • 

^The doctrine, propounded under various metaphors by Bacon, 
that the prerogative was something beyond and above the oidinary 
law is like the foreign doctrine that in matters of high policy {mcU 
degOMtiememeni) the adininistration has a discretionary authority which 
cannot be controlled by any Court The celebmted dictum that the 
judges, though they be 'lions,' yet should be 'lions under the throne, 
being circumspect that they do not check or oppose any points of 
sovereignty,' is a curious anticipation of the maxim formulated by 
French revolutionary statesmanship that the judges are under no 
circumstances to disturb the action of the administration, and would, 
if logically worked out, have led to the exemption of every adminis- 
trative act, or, to use English terms, of every act alleged to be done in 
virtue of the prerogative, from judicial cc^iaance." (Lam of the Om^ 
j<ihf(ioa, pp. S65,366(7th ed., 1908); see also iVtiy Gwiiat 
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CHAPTER V 

The Political History 
of Parliamentary Supremacy 

THE England of the Tudors was an ''organic state** 
to a degree unknown before Tudor times, and for- 
gotten almost immediately afterward. Professor Seeley 
says: ''In our system 'republic* or 'commonwealth* 
are terms very suitable to describe what we have called 
the organic state. An organic state • . . springs up by 
the effort of the social organism to resist a hateful pres- 
sure, that is, by a striving towards the conunon good 
or commonweal Opposed to this are all states which 
we have called inorganic, because they rest upon the 
violent effort of some group or section to coerce the 
community for its own advantage.**^ 

In this sense Tudor England was an "organic state,** 
taking "organic** here to indicate that the various parts 
of the state are in such relation the one to the other 
that no "group or section** or individual is raised above 
and beyond the state, imposing laws upon it from with- 
out, but not subject to those laws. It could not be better 
stated than in the phrase of Henry VIII himself quoted 
below, — a "body politic, knit together,** in which all 
members, both ruler and ruled, are working in harmony 
for the interests of the commonwealth. It is unneces- 
sary to our purpose to go further into the question of 

^Itarodueiiom to PoliUeal 8eUme$t p. ISSl 
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what "organic** really impUes, or to discuss the validity 
of Seeley*s general theory on that point. 

That the theory briefly described above was the view 
concerning the nature of the State in general accept- 
ance in Tudor England by both King and people, would 
not be difficult to show. Feudalism had given way to 
nationality, and of the *' commonwealth** that resulted 
the King was a real component part Account tor it 
as we may: by the decay of feudalism, by the disap- 
pearance of so many of the old noUlity in the previous 
civil wars, by the influence of the Reformation or of 
the New Learning, by the increase and wider difiusion 
of wealth; the fact remains that the King was recog- 
nized by the people as the proper centre of the state, 
but that they also r^^arded King and people as depoi- 
dent on each other, both parts of the one whole — the 
''commonwealth.** 

This feeling was expressed by a writer of the time of 
Henry VIII, when he said, ''A kyng is annoynted, to 
be a defence vnto the people, that thd be not oppressyd 
nor oueryocked; but by all godly and polytick meanys 
to seke the comon welth of hys people.**^ 

Staunford defined Prerogativeas'^apriuiledgeor pre- 
heminence that any person hath before an other, which 
as it is tollerable in some, so is it most to be permitted 
&allowed inaprinceor soueraignegouemorof arealme. 
For besides that, that he is the most excellent & worthi- 
est part or member of the body of the commonwealth* 

^CtmpU^ o/Rodtr^h Ifofv (Early Engliali Text Society^ p. 10. 
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THE HIGH COURT OF PARLIAMENT 

so b he also (through his good gouernance) the pre- 
seraer, nourisher, and defender of al the people being 
the rest cf the same body. And by his great trauels, 
study and labors, they inioy not only their liues» lands 
& goodes but al that euer they haue besids, in rest^peaoe, 
and quietnes.**^ 

And Hooker said: ''In Kingdoms therefore of this 
quality the highest governor hath indeed universal do- 
minion, but with dependency upon that whole entire 
body, over the several parts whereof he hath dominion ; 
so that it standeth for an axiom in this case. The king 
7 is mqfor wiguMs^ univergis minor.^'^ 

This view was not confined to the people, for 
Henry VIII himself declared to Parliament in Ferrer*s 
Case, ''We at no time stand so high in our estate royal 
as in the time of parliament; when we as head and you 
as members, are conjoined and knit together into one 
body poHtic."* 

In the body politic thus "knit together,** the nobility 
V occupied a relatively ummportant place. Things were 
changed since the time when the barons could compel 
a king to dismiss a hated minister and be ruled by a 
committee of themselves. This decline in the fortunes 
of the nobility Sir Walter Raleigh graphically presents 
in the words of the Justice in his dialogue on the Pre- 
rogative of Parliaments: "Your Lordship may remem- 

^An Expoiiikm o/th$ Kht^ PnisropaHm$. foL 5 (1ft editkNi, 1567). 

*Bo€kyVli.Whaitk$pow§ro/damimiomU. 

^ParL Buk. ml. L p. AM. 
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ber,** he sajrs to the Counsellor of State, '^iii your Retd- 
ing, that there were many Earb could bring into the 
Field a thousand barbed Horses, and many a Baion 
five or six hundred barbed Horses; whereas, now, very 
few of them can furnish twenty fit to serve the King:. 
• • . The Force, therefcMne, by which our Kings in former 
Times were troubled, b vanished away: But the Ne- 
cessities remain. The People, therefore, in these latter 
Iges, are no less to be pleased than the Peers; for, as 
tie latter are become less, so, by reason of the Training 
tirough England, the Commons have all the Weapons 
h thdr Hands. • • • 

*'MygoodLord,the Wisdom of our own Age bthe 
TooUshness of another: the Time present ought not 
to be preferred to the Policy that was, but the Pdicy 
that was, to the Time present. So that, the Power of 
the nobility being now withered, and the Power of the 
People in the Flower, the Care to content them should 
tot be neglected, the Way to win them often practised, 
0r, at least, to defend them firom Oppression.**^ 

Thb was shrewd advice, and it well describes the 
general course adopted by the Tudor sovereigns. Of the 
reign of Elizabeth, Harrington, in hb Art of Law Gifh 
ingf wrote : ^ The growth of the people of England »nce 
the mines mentioned of the Nobility and the Clergy, 
came in the Reign of Queen Elizabeth to more thai 
stood with the interest, or indeed the nature or possi- 
bility of well-founded or durable Monarchy; as was 

1 HarUtan Miic, ToL ▼. pp. 19t, ISS (editloo of \1U% 
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prudently perceived, but withall temporized, hy her 
Council, who (if the truth of her Government be rightly 
weighed) seem rather to have put her upon the exer- 
cise of Principality in a Conmionwealth, then of sov- 
enugn power in a Monarchy. Certain it is, that she 
courted not her Nobility, nor gave her mind, as Mon- 
archs seated upon the like order, to Balance her great 
men, or reflect upon their power now inconsiderable; 
but ruled whoUy (with an art she had unto high per- 
fection) by humoring and blessing the people.**^ **The 
/Tudor monarchy was essentially a national monarchy."^ 
This did not escape the keen and practical eye of 
Raleigh* He makes his Justice in the Dialogue say, ** If 
it be a Maxim in Policy to please the People in all 
Things indifferent, and never suffer them to be beaten, 
but for the King's Benefit (for there are no Blows for- 
gotten with the Smart, but those) then I say, to make 
them Vassals to Vassals, is but to batter down those 

ipkget 17, 18. Also Id HarrmffUnCi irorfa(17S7X p. 39a 
* PMliero, Doemmini9t Infroductton, p. xvUi. Pkofcssor Bmgets faint thte up u 
follows: **BjrUie middle of Uie fifteenth century Uieacbial power of the state 
had passed from the ailstocmcj to the people. It remained now for the people 
to organise themschres and seise the sovereignty. . . . The people were not 
yet far enough adTanced In the development of their poUtleal consciousness 
to create an entirely Independent organisation. An ^xktmg Institution must 
ftnnlsh them the nucleus. They were deeply oonsdous of their hostility to the 
aristocracy, there remained, then, only the King. He, too^ was hostile to 
the aristocracy. Through their common enemy, the King and the people were 
re fe rred to each other. In the organisation whldi followed, called In political 
history the absolute monarchy i]^ the Tudors, the people were. In reality, the 
sorereign, the state, twt, apparently, the King was the state. England under 
the Tudors was a democratic political society under monarchic government** 
PMkal 8ekme$ omd CompairQiw$ ComHiiuiitnud Lam^ voL L p. 08. 
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mastering Bufldings, erected by King Henry ike Sev- 
enth^ and fortified by his Son, by which the People and 
G^tiy of En^nd were brought to d^end upon the 
King almie. Yea, my good Ix>rdt our htte dear Sover- 
eign kept them up, and to their Advantage, as well 
repaired as ever Prince did. Defend me^ and spend me, 
saith the Irish ChurL**^ Such a system as this is based 
on mutual concession. At first, when the people were 
less conscious of their power, the King could go further 
in the appearance of absolutism. Later, when *'the na- 
tion had outgrown the tutelary stage,*^ greater caution 
was necessary. 

If ever there should appear a king devoid of such 
cauticm, — and the Stuarts were such kings, — or if a 
spirit of opposition should arise in the people or in the 
body now representing them, this '^body politic** must 
be split. People and King, or better, possibly, the pec^le / 
through the King, were exercising vast and indefinite I 
powers. There was no questioning of the l^ality of this J 
so long as neither party was dissatisfied. Let either, 
however, press too far his rights against the other, and 
there must follow a struggle for supremacy. The Tudor 
system could not be permanent. It was based on the 
common antagonism of King and people toward the 
nobility ; upon the incompleteness of the development 
of political self-consciousness among the people and 
the consequent retarded development of thdr repie* 

iHrnH^km Mm., ml. v. pp. 90r, 9061 
^PkoUiera, DommmiiU^ liitfodiKlloii» p. xifab 

1841] - 



\ 

Digitized by VjOOQ IC 



THE HIGH CX>URT OF PARLIAMENT 

sentative organ; and, lastly, upon the wisdom, adroit^ 
ness, and consequent popularity of the Prince himself. 
These were temporary causes. The first two were grad- 
ually losing their force. The loss was made up under 
Elizabeth bygreater adroitness and greater concessions. 
The catastrophe was brought on by the absence of these 
in the time of her successors. The final result was prob- 
ably inevitable; it might, however, have been post- 
poned and made more gradual, and the deplorable ac- 
companiments might have been avoided, by a continu- 
ance of the caution so characteristic of the Tudors. In 
justice to the Stuart kings it must be said, however, that 
people and King had been exercising jointly powers 
which could never be suddenly assumed in severalty 
by either without a struggle to the death. In so far, the 
constitutional struggle of the seventeenth century was 
inevitable. The English constitution under the Tudors 
was not unlike an unstable chemical compound. Any 
violent concussion was likely to break it up into its 
elements.^ 

Raleigh, in the dialogue above mentioned, clearly 
sees these conditions and is prophetic of their proba- 
ble results: "If,** says the Justice, "the House press the 
King to grant unto them all that is theirs by the Law, 
they cannot, in Justice, refuse the King all that is his 
by the Law. And where will be the Issue of such a 

> '*Tbe dUtrfbtttloD of the ftinctioiis of gorenmient if made necessary bjr fhe 
growth of the corammiitj id magnitude and complexity. It is not an effect of 
the advance iA popular principles^ and it would take place none the leu if 
there were no advance of popukr prindplet.** Seelcjr, Politwal finiaei, p. 300. 
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Contention? I dare not divine, but sure I am» that it 
will tend to the Prejudice both of the King and Sub- 
ject.**^ He clearly saw how dangerous Tudor prece* 
dents would be in a divided state. Where law and 
precedent can be properly and honestly dted by two / 
powerful and uncompromising antagonists, the strug- / 
gle between them cannot by any possibility be kept 
within constitutional bounds — a revolution is inevita- 
ble. The men of the Tudor period had had in mind 
a commonwealth of which the King was a member. 
*' King in Council** had not yet been arrayed against 
**King in Parliament.** They had not anticipated *'the 
case of a divergence between the elements of wludi 
Parliament was composed.*** But that diveigence at 
length came, and the very closeness of the tie between 
King and people under the Tudors served to make the 
rent between them the wider mider the Stuarts. Under 
the latter kings, as Sir William Anson says, *'Both 
parties appealed to the letter of old statutes, and 
neither seemed to see that with the change of times, 
and after the long lapse of political interest under the 
Tudors, the mediaeval constitution needed to be re- 
stated, or even recast**' 

It is necessary to look briefly at the causes of thisj 
great diveigence and of the revolution of the seven-} 
teenth century which substituted for the '^oiganic^U^ 

^HarUUmMitc. toL ▼. p. 90S (editloo of 1T45). 
'Phithero^ op. cit* lotrodoctioii, p. cndv. 
•Zkiw oinI CWiiom o/ a# CbiifCiftilMii, vd. L (4di ed.)b p. SI 
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jstate of the Tudors new conditions and a new theory 
.of government. 

/ One of the most potent of those causes was, doubt- 
\>^esSf the breach with Rome. We have already noticed 
the meaning of the words ^'supreme** and '^supremacy ** 
before the Reformation. The idea was dimly felt when 
the claims of the Emperor had to be met, but the £m- 
peror*s claims were never a very practical danger in 
England. With the breach with Rome, however, and 
the rival claims that followed, *' supremacy** gained a 
more vivid meaning. A consideration of the oaths re- 
quired of Englishmen from the Act of Supremacy of 
Elizabeth's first year until the eighteenth century will 
reveal the great influence of the idea of the King's 
independence of any fordgn ruler upon the whole 
question of the King's position in the state. ^ A strength- 
ening of the King's supremacy over foreign potentates, 
however, could not but carry with it the heightening 
of his dignity and power at home, and a widening of 
the distance between him and his subjects. And so it 
actually happened. 

Opposition to the papal power had, up to the six- 
teenth century, centred mainly in the head of the 
state. First it was the claims of the Emperor, as set 
forth, for example, by Ockham and Lewis of Bavaria. 
As national monarchies developed, new claims were 
asserted against papal supremacy. But, as in the case 

>See Pkynne, 7%§ SofMraSgns Pmo$r of PadiammU and Khigdom^ toL L 
pp. 104^ 105| Baoom m ( h mr m mnU^ pt tt. p. 16t. 
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of the Empire, they were always asserted in favour of ' 

the personal head of the state, — the monarch. It was 
natural, under such drcumstances, that a school of 
writers should eventually spring up to defend the papal 
supremacy by a denial of the monarchical theory, and 
we find that this was the case, both on the Continent 
and in England.^ The memory of Elizabeth's excom- 
munication, of the Armada, and of the Gunpowder 
Plot; the fear excited by the wonderfiil recuperation 
of the Catholic Church with its attendant dangers for 
England, joined with this attack on the theory of mon- 
archy in the interest of the Papacy, — all these things 
contributed to heighten the pretensions of the King, 
not only in his own mind, but in the minds of hte sub- 
jects as well A Divine Right of Kings arose against the 
Divine Bight of the Pope. We may not go so fiur in 
agreement with Mr. Figgis as to say: "^That complete 
sovereignty is to be found in some person or body of 
persons in the State is a necessity of effective anti-papal 
argument,**' or: "A doctrine of sovereignty vested by 
Divine Bight in the King was the indispensable hand- 
maid of a national Reformation;'*' but it is hard to 
escape his conclusions when he says: *' It is to the con- , 
ception of a single supreme authority in the State, that / 
men are inevitably driven in seeking to formulate an ^ 
anti-papal theory.*** ** If phrases slip in which grant to 

iPlgglB, Phm Owrtom to Qrothu. Leetnve V. 
>i)i>fii# msHd o/Ktn^ p. •!• 
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kings an unconditioned omnipotence, which few of 
them ever dreamed of exercising, that is rather because 
no one as yet is concerned to deny them, than because 
they are construed strictly or rc^garded as of much im- 
portance.**^ '*Thus it is obedience, rather than a theory 
of government, that writers in the sixteenth century 
insist upon."' ''Obedience must be absolute and immu- 
table, or the Pope will find it possible to make good 
some part of his daim. This can only be if the power 
of the Crown be r^^arded as Gk>d*s appointment and 
"^^ non-resistance as a Divine ordinance."' ''English con- 
troversialists, in answering the theory of the Papal su- 
premacy, were driven to propound a doctrine of the 
Divine Bight of secular governments, which is in its 
essential meaning no other than the Imperialist theory 
of two centuries and a half before."^ 

Inevitable as this process may have been, it had, and 
could not fail to have, the result of breaking up that 
\ "body politic" in which the King and his subjects 
were "knit together." It was impossible to raise the 
King's pretensions against the Pope without also raising 
them against the people. Here is where it becomes 
harder to follow the lead of Mr. Figgis. With the con- 
tract theory in mind, he says : "The believers in Divine 
Right teach that the State is a living oiganism and 
has a characteristic habit of growth, which must be 

«iML« p. 101 
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investigated and observed. Thdr opponents believe the 
State to be a mechanieal contrivance, which may be 
taken to pieces and manufactured afresh by eveiy 
Abb^ Si^yte who arises.'*^ 

It may be that most anti-royalists seized on Locke*s 
contract theory as a weapon against the King, but royal- 
ists also used that weapon, of whom Hobbes is the best 
known. This did undoubtedly augment and strengtben 
a tendency toward a mechanical, artificial concepticm 
of the state. But that tendency was already in exist- 
ence, and with all its defects it may, nevertheless, be 
traced in great part back to a source no other than 
Divine Right itself. It may have been inevitable, it 
certainly is easily explicable, that competition with 
Rome should raise the King to a height never claimed 
before; how can it be denied that it also raised him 
farther above and away from his subjects than he had 
ever been before? By it the King was erected above 
his subjects and beyond his laws. The ''organic** com- 
monwealth of Sir Thomas Smith or Harrison becomes 
a thing forever past The King is no longer an inter 
gral part of his^te; James I could never say, as 
Henry VIII had done, that he and his subjects were 
knit together in one body politic Instead, he says: 
** Kings are justly called Gods, for they exercise a man- 
ner of resemblance of Diuine power upon earth: For 
if you wil consider the Attributes to God, you shall see 
how they agree in the person of a King. God hath power 

^DhmsBiffki o/JTu^s, p. «M. See alM pp. 94»^1. 
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to create, or destroy, make, or vnmake at his pleasure, 
^' to giue life, or send death, to judge all, and to bee 

*^ judged nor accomptable to none: to raise low things, 

- and to make high things low at his pleasure, and to 

God are both soule and body due. And the like power 
—' haue Kings: they make and ynmake their subjects: 

^^ they haue power of raising, and casting downe: of life, 

^^ - and of death : Judges ouer all their subjects, and in all 

:^ causes, and yet accomptable to none but God onely. 

.^ They haue power to exalt low things, and abase high 

things, and make of their subjects like men at the 
:f2 Chesse: A pawne to take a Bishop or a Knight, and 

t' to cry vp, or downe any of their subjects, as they do 

:^ their money. And to the King is due both the affection 

of the soule, and the seruice of the body of his sub- 
jects: . • . For to Emperors, or Kings that are Mon- 
arches, their Subjects bodies & goods are due for their 
defence and maintenance.**^ This does not impress one 
as a very ^natural** or a very admirable theory of 
government. Even when stripped of the absurdities 
of James's foolish and bombastic rhetoric, the theory 
here laid down is plain absolutism. And James was not 
alone in holding it; witness Pilmer and the devotees of 
pasave resistance. Fortunately, there were steadying 
hands. Bacon, though tainted with obsequiousness, was 
a statesman. Devotion to prerogative with him meant 
no preposterous claim such as these, and the same may 

^A Spmdk to tksLordiand Cammmuo/tks ParUamsiU ai WhiU-HtM. Match 
91, 1000. Worka o/ZmiMf L.p. 599; Bee «bo Worki, pp. 537, 557, for similar 
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be said of Strafford and Clarendon after him. It h hard 
to be enthusiastic over such a theoiy as that of James 
when compared with the solidarity of a '* body politic** 
such as Tudor England. Heniy VIII, with dl lus op- 
pression and cruelty, never went so far as to violate 
that feeling that he and his people were joined as mem- 
bers in one commonwealth, and even his most atrocious / 
acts he was careful to clothe in the form of law. James^ ^ 
on the contrary, notwithstanding the great unifying 
force of a common national fear of fordgn attadc, and 
the rallying of the nation to protect its religicm from 
destructi<m, and though by nature fiur more humane 
than Henry VIII, placed himself almost at the outset , 
of his reign directly against those conservative fedings ]/ 
of Englishmen which were held in their most extreme 
form by the common lawyers. Thus it was that the 
great contest started. As Divine Right had arisen ini 
protest against papal theories and claims, now the su-j 
premacy of the law was invoked, in turn, against Divinet^ 
Right. The state which fundamental law presented 
was one with balanced powers, or rather of undefined, 
but never unlimited, powers. Thus the opponents of Di- 
vine Right fell back upon conservatism, as was naturaL 
We have already noticed the reliance put by them 
upon the fundamental law. That law,however,had been 
affected by the influences of the Tudor r^^ime. Powers 
had then been conceded to the King as a member of 
the ''body politic** which could not safely be left in 
the hands of a king who believed he could ''cry up or 
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downe** his subjects ''like men at the Chesse.** The 
' opponents of the prerogative were therefore in time 
/ forced by the exigencies of the struggle to go far be- 
yond the conservatism of the lawyers. The conservatives 
on both sides, to use the contemptuous but penetrat- 
ing words of Hobbes, ''dreamt of a mixed power. • • • 
That it was a divided power, in which there could be 
no peace, was above their understanding,**^ whereas, 
as he himself pointed out truly enough, this implied 
" two powers, which, when they chance to differ, cannot 
. both be obeyed"' The whole trouble was that at the 
time when the powers had been conceded, when the 
precedents had been created, no such division or dif- 
ference existed or was anticipated. Thus it was that 
parliamentarians, in opposing the Divine Right of 
Kings, found but blunted weiq[K>ns in the precedents 
of the law, and perforce had to oppose to that nov- 
elty another theory, more novel still, the theory of 
/the Divine Right of Legislatures, Parliamentary Om- 
jnipotence. Different as these two theories are, they 
are alike in finding no precedent in the common law. 
Legislative sovereignty, by either King or Assembly, is 
not warranted by the earlier precedents. The changes 
by which the principle was finally grafted upon the 
English constitution are rightly called "The Revolu- 
tion.** 
And yet both parties were alike under the necessity 

t BilUiofA : En^uh Wi^rki (edited by Mokrforth). toL tL p. S19. 
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of justifying thdr portion by an appeal to pieoedent» 
and the precedents to which both appealed were often 
identical, the result of the growth of two divergent 
inteipretations of the same fiuAs and institutions. 
These varying interpretations, arising out of the UKMre 
or less unconscious and usually ingenuous acceptance 
by both parties of the new principle of l^islative sover- 
eignty, led one party to ascribe a limitless power to the 
King, the other, to Parliament; wlule both relied for 
precedents upon a King and a Parliament neither of 
whose powers had ever been, nor had ever before htai 
thought to be, without limit They were now setting 
up in opposition to each other the claims of a Parlia- 
ment and of a Kin^ which before had been left in- 
definite, because their powers had been exerdsed in 
common and without collision. It is little wonder that 
when thus wrenched out of their environment and 
thrust into the turmoil of 1641, these peaceful prece- 
dents should fbmish apparently legitimate grounds for 
constitutional views as diverse as those of Pym and 
of Strafford. On these precedents, inteipreted in the 
new light of legislative sovereignty, at least a plau- 
sible constitutional argument can be made for both 
an onmipotent Parliament and a King of unlimited 
power. 

In thus describing the Tiidor period and compar- 
ing its political theory with that of later times to the 
disparagement of the latter, it will be understood 
that I am referring to theory only. The England of 
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Henry VIII or Elizabeth was no Elysium, nor was that 
of the Stuarts so bad as it is often represented. Further- 
more, when the beauties of the Tudor commonwealth 
are here mentioned, it must not be assumed that these 
conditions could necessarily be reproduced to-day, or 
that they would be an improvement if they were. As 
a theory of government, the Tudor *'body politic** was 
a finer and truer ideal of government than the divided 
state of the Stuarts and their successors. This is all that 
is meant . 

It is a problem of some interest and importance to 
try to discover as nearly as possible the exact time when 
the new theory of parliamentary sovereignty was first 
acted on practically. That time may be designated with 
as much particularity as is usually possible in such 
matters. Probably no better date could be given than 
May 27, 1642, when the Lords and Commons drew up 
their declaration in answer to the King*s proclamation 
forbidding his subjects to obey the Parliament's order 
for mustering the militia. This remarkable declarati<Hi, 
an extract from which is given at the end of this chap- 
ter,^ well illustrates many of the points I have been 
trying to make. In it we see an illustration of the fusion 
of powers in the only precedents Parliament could cite. 
Because, they argued, the King's jud^ef could not be 
coerced or restrained in their duties, therefore the Lords 
and Commoners in Parliament, the King's Highest 
Court, had power not only to adjudge and determine 

iSeeNoleA(p.a8»> 
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individual cases against the King's grants, but to do 
anything necessary for the peace and safety of the king- 
dom, though the King in person should oppose. Here / 
is parliamentary sovereignty in the making. The un- / 
controlled exercise of such new powers as we see dis- 
played in this great declaration, when once assumed, 
could never again be wholly lost And so, after the an- 
archy of the Interregnum was over, we find Parliament 
on a firmer basb than ever before. It is true, that as the 
Revolution draws near, there is a temporary distuib- 
ance, but if we survey the period following 1660 and 
compare the r^ularity of the Parliaments with the long 
and uncertain intervals that occurred in the sessions 
up to 1640, the force of Seeley*s dictum becomes mam- 
fest, when he says, ''At the Restoration, as I under- 
stand the matter, and not at the Revolution, the Eng- 
lish monarchy and the system of government took the 
form which they retained throughout the dghteenth 
century.-* From the Restoration, "the permanent Par- 
liament takes its place • • • among English institu- 
tions, and with a certain interval in the closing years of 
Charles II and.in the reign of James II, an excq>tional, 
revolutionary period, we have had it ever since."* "The 
great idea of that generation," — the generation of the 
Civil Wars and the Conunonwealth, — ''which is to be 
clearly distingubhed fixHn the dreams, idle or prema- 
ture, in which it occasionally indulged, was to gtre Par* 

* Pfffif icfll 8mtne$, p. >ffi_ 
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liament permanence and solidity.**^ This penpanence 
also had its effect upon the ordinary administration of 
the law in the courts. It should not be forgotten that it 
was the Long Parliament of the Restoration that gave 
the death-blow to the Oath Ex QffidOt and it was its 
successor that passed the Habeas Carpus Act, There 
were periods of startling exception, but it may be said 
generally that the courts were fast acquiring that ex- 
dusi vdy^cSoo/ cast which marks them to-day to such 
an extent that we can with difficulty imagine anything 
different The temptation to use the courts for social 
or political objects was, as Professor Lowell points out, 
greatly lessened by the frequency and regularity of the 
sessions of Parliament ''If a grievance was felt, if a 
change was wanted, if an obstacle blocked the way, the 
result desired could easily be brought about by a stat- 
ute which was immediately enforced by the courts as 
;a part of the law of the land. **' ** Parliament is hence- 



forth really an organ " of the state.' The Revolution se- 
cured and established guarantees for the permanance 
of this new order. From that time and up to the pres- 
ent the practice as well as the theory of parliamentary 
sovereignty may be said to have been definitely settled. 
Such being the process by which practical parlia- 
mentary sovereignty arose, let us turn to a brief con- 
sideration of the modem theory. Political theory has 

^Seelcj, op. d&t pp. 9S^ t50. See the whole Interesting pesiaget pp. tSM 
SOoMmnMnl ofEn^hmd. toL IL p. 470. 
>Sedej, op. oil., p. tftT. 

[864] 



1/ 



Digitized by 



Google 



! 



PARLIAMENTARY SUPREMACY 

usually grown from actual conditions. The modem Ger- 
man theories of sovereignty, tot example, are decj^j 
coloured by the peculiarities of German federalism. The 
modem doctrine of parliamentary sovereignty is no ex- 
ception. As held in England, it is a reflection of actual 
conditions, and the conditions antedate the theory. As 
a theoretical explanation of those conditions, it b of the 
utraost importance. When, however, it is set up as a 
principle of universal validity and application, or when 
the assumption is made that its permanence is abso- 
lutely assured in the British Empire at least, it is well 
to recall its recent origin, the circumstances attending 
its gradual growth, and the present geographical limi- 
tations upon its claims to universality. Sir Frederidc 
Pollock truly says, the English doctrine of absolute 
sovereignty is not capable of being usefully applied 
to constitutions of the type of the Constitution of the 
United States. ''In fact it is a generalization from the 
'omnipotence* of the British Parliament, an attribute 
which has been the offspring of our peculiar history, 
and may quite possibly suffer some considerable change 
within times not fiir distant.**^ 

Parliamentary sovereignty is comparatively recent 
in origin; nothing,' for example, can be plainer than 
that the idea is contrary to all mediaeval notions. ''It 
is very necessary for us to remember,"* says Professor 
Maitiand, "that the men of the thirteenth century • • • 
had not clearly marked off legal as distinct from moral 

> FirM Bool o/Juriaprmdimei. p. 961. 
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and religious duties, had not therefore conceived that 
in eveiy state there must be some man or some body 
of men above all law. • • • No, we have to remember 
that when in the middle of the seventeenth century 
Hobbes put forward a theory of sovereignty which was 
substantially that of Bentham and of Austin, this was 
a new thing, and it shocked mankind. Law had been 
conceived as existing independently of the will of any 
ruler, indepoidently even of the will of God; God him- 
self was obedient to law: the most glorious feat of his 
Omnipotence was to obey law.**^ 

Legislative sovereignty, then, can hardly be safely 
/pushed back much beyond the Reformation. In fact, 
many of the causes which produced the Reformation 
underlay the doctrine of legislative sovereignty as welL 
But even after the forces were actively at work which 
produced the new conditions, it required considerable 
time for a theory to arise from them. As is usual in 
such cases, the b^^innmgs of the new order were not 
perceived by contemporaries. Sir Thomas Smith has 
been hailed as their discoverer. We have given the 
reasons why we prefer the conclusions of Sir Thomas 
Smith's editor on this point' During and after the civil 
wars, the new theory made rapid progress,' and its 
general acceptance to-day can hardly be denied by any* 
one. It must also be admitted that the doctrine as held 

^Com$L HUi.^ p. lOl. See alio Gierke, PoUOeal Th<ms$ of fiW MiddU A9$ 

(tr. bj MaltluidX |i. 9^ 

*^«l«,p.l98claeq. 

s^«l«,n.lMclteq. 
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in En^and furnishes a faiily satisfacbwy explanation 
of the working and also of the accepted theory of the 
English constitution following the Revolution.^ It could 
hardly be otherwise* for it was in reality a deduction 
from that constitution itsdfl But herein is its very weak- 
ness. **Theories of sovereignty*** Mr. Brown says, ''have 
been more often apologies for a cause than the expres- 
sion of a disinterested love for truth.**' This theory, in- 
deed» became in time much more than a mere "i^* 
ogy for a cause;** it was based upon actual conditions. 
But in erecting it into a universal principle of politics, 
are we not making the mbtake to which Mr. Figgis 
objects in the upholders of contract, the mistake of try- 
ing ''to transform a temporary instrument in a par- 
ticular struggle into an eternal truth**?' May we go so 
far as rightly to say that the doctrine b a permanent 
one even in Engkmd ? The theory is a proper generali- 

>Fkmtliettfk^kgal|wiBlorvlewttb«peB to tlie Mine criticism which 
may be laadeof tlie new disttnelloa Iwtwwn Iqgil and practlcd aovc^^ 
See jM< |i. S79 ct tcq. 

PfeofesMT DIcej has tliown* in wtiat to pratMOdy tlie meet Ml&ent pert of trie 
Lew oftk§ O a tu iUuHt m^ how tlie greet mad extensive powen wliidi remeined 
e pert oi tht King's lege! picrogetiTe^ even efter 1 a68» lieve since been giedn- 
eliy timnsfernd, bf means of tlie **CoQTentions oT the Constlttttion,* frooi tlw 
King to litoministeis, end liave time, owing to tlieCMttliettbe House of Com- 
mons fealiy controto tlie ministers* become tlie legal basto Ibr the prcpondsff 
anceoT the Commons over the Lords, a fundamental chamcteristleof the lettci^ 
day English consUtntlon. **Tbe prerogatives of the Crown have become the 
privileges of the people... . If goveramentbgrPuliementtoevertvansibimed 
into government bj the House of Commons, the tiansformation wHI, tt may 
be conjectured, be effected by use of the prerogatives of the Crown.*" See Zh§ 
Lam o/tks OomtiUmiio% 7th ed., p. 461 ct seq. 
^l%s AutUmiam ThMtrp ^Aow, p. 979. 
*DMm Bi^ki ^Kbifi. p. MA. 
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zation of the governmental conditions in post-revolu- 
tionary England. It bears the marks of the time and 
place of its growth, for it is English, not universal, not 
even British. Growing up at a time when the problem 
of imperial control of ** self-governing colonies** was 
unknown, it contained within it no solution for that 
problem. 

If any doubt exists on that score, the history of the 
events leading up to the American Revolution should 
it enough to answer them. On its theoretical side, that 
/ conflict was the result of the &ilure of the constitution 
xy to meet new conditions. Nothing strikes us more forci- 
bly than the poverty of new political ideas displayed 
in history. On the whole, probably it is better so, but 
there have been bad results as well as good. In America 
a few separate trading factories, with charters suitable 
for the corporate government of mere trading facto- 
ries, — charters made, in fact, in imitation of the char- 
ters to the great trading companies, of which the East 
India Company had been tiie latest,— had grown in 
reality to be separate commonwealths of Englishmen 
, three thousand miles beyond the sea. Here was a prob- 
i lemofgovemment absolutely new. 

The wonderful growth of the English constitution 
has largely been silent, steady, and without sudden 
breaks. This has pven it a continuity and a solidity un- 
known in the rest of Europe. Paroxysms are generally 
no better for the body politic than for the natural body. 
But it should not be forgotten that the success of this 
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process of ''broadening down from precedent to pre- 
cedent** has been due to the other hct that in England 
political condithns^ as well as the constitution which , 
accompanied them, were changing slowly and very / 
gradually. 

When, however, the natural and inevitable instincts 
of nationalism in the Englishmen of North Amorica 
b^gan to be importunate in the eighteenth century* it 
came as a rude shock. These commonwealths beyond 
the sea, it is true, had not grown up overnight Their 
development also had "broadened down** only a little 
less slowly than England*s. But to the English states- 
men of the eighteenth century, with few exceptions, 
this process had been unnoticed or meaningless. 

The well-known stories of ministerial ignonuice of 
American geographical conditions have created a no- 
tion of that ignorance probably exaggerated;^ never- 
theless, the failure of the ministers to grasp the mean- 
ing or understand the spirit of colonial institutions is 
only too well proved. It is not surprising that the true 
conception of the British Empire should be hidden 
from them. There is no gift more rare than the power to 
intetpret contemporary events, — except, possibly, the 
ability to understand past ones. Parliamentary sov- 
ereignty and ministerial responsibility, tor example, 
were both on the ground a long time before they were 
discovered. When even present-day statesmen and 
historians make the mistake of ^^confounding the his- 

^See thevaluAbic itudyorMr. O. L. Ettr.BrUMCohtMPoOe^, ns^-tm. 
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tory of England with the histoiy of Parliament,'*^ it 
should hardly occasion surprise that the English bor- 
ough-mongers of the eighteenth century, the actors 
in the ''petty struggles'* of an oligarchic Parliament, 
should have been oblivious to those ''other and vaster 
enterprises" which were moulding the history of the 
British Empire for all future time. On a comprehensive 
consideration of the career of Chatham, even, it seems 
probable that the key of it is to be found in his de- 
termination to check the power of France in the world 
rather than to create a great colonial empire. 

The significance of these fiicts for us is this: Colo- 
nial development had proceeded in another environ- 
ment and, therefore, along different lines finom that 
of the mother country. The forces that were shaping 
that peculiar development in America had little or no 
influence upon the institutions of old England, and 
for long were almost unperceived there. When, there- 
fore, in the course of their development, these colo- 
nial institutions approached maturity and demanded 
recognition, that demand came as a surprise. It was 
unexpected and unprovided for. Englishmen suddenly 
awoke to find on their hands a commonwealth, or, 
rather, a series of commonwealths, to be governed, in- 
stead of a trans-oceanic "plantation** to be &rmed. 
They were unprepared. The conditions were strange 
to them and there was no machinery ready. 

Tried statesmen are suspicious of untried machinery, 

sSeekj, Bxpamthm ofEmgUmd. p. IM (Amcriou tiL\ 
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and generally rightly so; but it is no more short-sighted 
to adopt expedients hitherto untried than to assume 
that methods which have been in successful operati<Ni 
in one country must, therefore, be equally successful 
under all conditions and under any sky. That is just 
what English statesmen of the eighteenth century did 
in the emergency. Criticism of such methods does not 
necessarily imply the adoption of utility as the sole 
principle of political action. The mistake of these 
English statesmen was not so much in failing to devise 
new remedies, as in totally ignoring colonial precedents 
in their choice of <dd ones. 

Instances of this may easily be found. The charters 
mentioned above are one. To the end, English states- 
men insisted on interpreting them by the same narrow 
legal rules as would have been applied to three acres 
of ground in the Manor of Dale. Some of the colo- 
nial charters had been granted to trading corporations. 
Under them the company had such power over the 
adventurers who became virtually its employ & as sudi 
companies usually had by charter. These charters to 
trading companies again are probably connected with 
the earlycharters to municipalities, through the activity 
of guild life. Thus, old institutions were progressively 
adapted to new and strange uses. 

It may be cause for surprise that the Virginia Char- 
ter of 1609 should give to the governing body of a 
trading corporation — a body organized primarily for 
gun, be it remembered — *^full and absolute Power 

1881] 




Digitized by 



Google 



THE HIGH COURT OF PARLIAMENT 

and Authority to correct, punish, pardon, govern and 
rule" all Elnglish subjects who should ^'firom Time to 
Time adventure themselves in any Voyage thither" or 
ever afterward inhabit there. For this purpose the Com- 
pany had authority in defect of any instructions from 
the Privy Council to make ordinances or constitutions 
<« according to the good Discretion of the said Governor 
and Officers respectively, as well in Cases capital and 
criminal, as dviL**^ These were, however, to be '^as 
near as conveniently may be" agreeable to the Laws 
and Statutes of England. It certainly seems to us a 
strange proceeding to grant to the directors of a com- 
mercial company such powers as these, which amount 
to the power of life and death over its employ^ To 
men of that day it was not strange; it had been done 
in India and elsewhere. Furthermore, there were in 
enstence at the time in England municipal corpora- 
tions with powers fully as extensive. As late as 1600 
we find felons beheaded in Halifax by virtue of no 
royal warrant whatever, but merely *'by the ancient 
custom and liberty of Halifax, whereof the memoiy of 
man is not to the contrary."^ And it is said that powers 
equally great are to be found in some municipal char- 
ters still in existence.' 

iPoore, CkmUn and ComiiUmiioiu, voL iL p. 1901. 

'Stqihen, HUtaty of(k$ Cnmhud Law af Englamd. toL I. p. 909. For eulier 

insUjices, tee Miu Batesoo*! Bonrngk CutUnM (Sekica SodetyX toLL, ctpe 

ctaU J pp. T4. 7C n. 

**'SeTeffal small TiUaget In Kent have charters bj which thejr might, a|^ 

pareotly* still trjpeople for tbdr lives, but as the county Justices and the 
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Fortunately, the last of the Viiginia charters was 
annulled m 1624» but before that there must have been 
a good deal of irritation in a colony which has been 
described as little better than **a profitable slave-gang 
administered for the benefit of the Company in Eng- 
knd."* 

It is easy to blame the statesmen of the time for ccm- 
ditic«s like these. The fiiult, however, was with the 
machinery more than with the men. The instituti<Ni8 
which had grown up and around the feudal conditi<Ni8 
of mediaeval England had been wrenched away from 
their surroundings and applied to colonies planted three 
thousand miles away in a practically uninhabited land 
It is little wonder that these primitive charters broke 
down under the strain when thus made to do duty as 
constitutions for rapidly growing commonwealths of 
Elnglishmen at the ends of the earth. Nothing better 
illustrates the paucity of political ideas. It was a fun- 
damental, a fiital confusion of corporation charter and 
instrument of government. 

In like manner, the proprietary charters were in form 
and substance modelled upon English feudal grants of 
an earUer age. And lest anyone should think this a mat- 
ter of form merely, let it be remembered, for example, 
that in the case of the *'three lower counties** consti- 

•Miseihad alwmy* concurrent JnrisdlctkMi, tiie power hM been forgotten nnd 

hM become, prectieanj, obiolcte.** Stephen, Hittovy of A$ C r im ma l £«■• 

▼oLLp.119. 

1 Do jle, EngUA Cchms$ w Awuricti (VliginSn, If aiylAnd* and the CaroUnaiX 
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tuting the modem state of Delaware, the government 
of WiUiam Penn rested upon no better legal basis than 
the bare deeds for the soil by which i^passedfrom the 
Duke of York to Penn. This is a recrudescence of feu* 
dalism, to be sure; and a more striking example of the 
/confusion of ownership and jurisdiction* of a deed with 
an instrument of government, it would be hard to find 
As has been said, the charters under which this ** trans- 
Atlantic Empire** was governed were interpreted in 
complete disr^ard of the fact that they were really the 
'' constitutions** of extensive commonwealths. Like any 
other corporaticm charter they could be dissolved in the 
regular way, and a constitution regulating the political 
affairs of thousands abolished for some act uUra vira 
conunitted by the grantees. Even Lord Holt advised 
that the Charter of Maryland might be practically 
withdrawn without any legal process and without 
cause shown, provided the revenues of the proprietor 
were secured to him.^ 

I am not citing these as examples of oppression pe- 
culiarly coloniaL They were not Exacfiy the same treat- 
ment was accorded, for example, to the great city of 
London, and it was probably strictly legpL But l^^al 
or illegal, it was impossible that such things should con- 
tinue. The English Revolution would not haveoccurred 
if these things had been illegal: and the same is true 
of the American Revolution.Theworstfeature of things 
like these was their strict legalitjr. Had they been ille- 

iChalmen*! GWoMfal QpinJoiif (1856X pp. «A» M. 
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gaL they might have been thrown off without a revo- 
lution. Though not contrary to kw» they are examples 
of the dire results that may follow from the employ- 
ment of worn-out and obsolete institutions to meet , / v-*^ 
new and unusual conditions. When brought to this new 
test they had collapsed. All this furnishes a remarkable 
parallel to the break-down of the Roman constitution 
under the Repuhlic» caused by the fiction that the local 
laws of a dty could be spread thin enough to do duty 
as a constitution for the greater part of the civilized 
world 

In this case great and growing commonwealths in- 
habited by Englishmen — and Englishmen, it will be 
shown, who inherited the traditions of the Tudor *'body 
politic** — were regarded^ and in strict law rightly re- 
garded, in the same light as any English municipal cor- 
poration* It certainly is a prime cause of the American 
Revolution that the colonial assemblies in America 
could never rise to a higher legal status than that of the 
select body of some littie piddling incorporated village 
in mediaeval England For it must not be foigotten 
that that revoluti<Hi was no revolution if the colonists 
were merely seeking redress for ill^al wrongs. No such 
daim can safely be made for them. Their contention * 
may have been justified in political theory, or in ab- 
stract right, or even upon a proper interpretati<Hi of 
the English constitution under the Tudors and earlier; 
but under the post-revolutionary constitution thdr 
claims must be ruled out of court Lord Chancellor 
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^ ^orthington*s answer in 1766 is based on a sound in- 
terpretation of the existing law: *'My lords, I sedc for 
the liberty and constitution of this kingdom no farther 
back than the Revolution: there I make my stand. And 
in the reign of King William an act pa^ed avowing 
the power of this l^islature over the colonies.**^ 

As in 1688 England itself destroyed what might, 
ivith show of truth, be aigued to be the Intimate 
powers of the King, so in 1776 the Americans, by an- 
other Revolution, threw off an authority which was 

^y unquestionable on its merely legal side. 

It is reasonably clear, then, that, on its theoretical side, 
the American Revolution was primarily a struggle to 
repudiate the legal claims of an imperial Parliament 
Those cldms,as the Lord Chancellor so clearly brought 
.but, arose from the legally accepted theory of parlia- 
/mentary sovereignty. Strict adhesion to that theory in 

7 its first really great test had led to the division of the 

British Empire; it had **rent asunder the English race.** 

No large changes in the law followed the loss of the 

American colonies, but a great difference in the ad- 

ministration of it Thus have grown up the great self- 



1 PwlBiiL. ToL zvi. p. 171. ••ThepioTStioiis In tiie BiD of Rights, also,* say* 
Phifessor Lowell, ** and tbc fanioiis ckose in Magna Cbarta [coDoern^ 
tioo% were not intended to restrain in anj waj tlie legislative power of Pw> 
Bament Tliese great bulwarks of Engtish Uber^ as they were ijalte pioperlj 
called, were rtry effective in shielding the people against attacks oo the part 
of the king. . . . But they have put no clieck upon l^slaUon. To so great an 
extent is this true, that private property in England is, on the wholes less se- 
cure from attack on the part of the goTemment to4ay than It was at the time 
of the Stuarts.** JCmyr on QuifummmU^ pp. 81« St. 
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governing colonies. But what an anomalous condition 
has resultedl Great empires of Britons in all quarters 
of the globe theoretically subject to the commands of 
an English assembly which dares not coerce th^n. 
IVho believes that Parliament would dare exercise 
the power that is legally hers? Only by her forbearance 
is the tenuous bond retained between her and her 
great and powerful self-governing colonies. These re- 
lations must be altered or they will be severed. From 
the point of view of mere law, the rdation of Great 
Britain and her own colonists beyond the seas is almost 
as far from settiement to-day as it was in 1776. For, in 
fact, notwithstanding many changes in detail, the fun- 
damental relations of Imperial Parliament and subor^ 
dinate colonial l^slature are the same to-day as they 
were in the eighteenth century. Forbearance to exer- 
cise legally existing powers is now the only cement 
that holds the empire together.^ Such forbearance, it 
is true, can now be exercised as was impossible in the 
eighteenth century, under the vicious economic doc- 
trines then universally held; but a federal empire com- 
posed of powerful states cannot long be held together 
by mere forbearance. It is unreasonable to expect 
fair weather all the time, and such a federation is 
likely to be shattered by the first severe storm. 
MaiUand significantiy says: '* Some friendly critics 

i««The fegislallve rapremacy of FteUamcnt ofcr the whole of the BMA 
dcmiinkms it complete and undoubted In kw» though for oooitlti^^ 
tical reMOos, Pufiement ehetalnt Ironi exercising that sup t emc le|^dativ» 
power.** Sir H. Jenkyns. JBrilJdk iMi oiMi /iiriMiMfiM 6i^^ 
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would say that in the past we could afford to accept 
speciously logical but brittle theories because we knew 
that they would never be subjected to serious strains. 
Some would warn us that in the future the less we say 
about a supral^al, suprajural plenitude of power con- 
centrated in a single point at Westminster — concen- 
trated in one single organ of an increasingly complex 
commmiwealth — the better for that commonwealth 
may be the days that are coming.**^ Again, in another 
place, he says: '^Standing at the beginning of a century 
and in the first year of Edward VII, thinking of the 
wide lands which call him king, thinking of our com- 
plex and loosely-knit British Commonwealth, we can- 
not look into the future without serious misgivings. 
If unity of law — such unity as there has been — dis- 
appears, much else that we treasure will disappear also, 
and (to speak firankly) unity of law is precarious. The 
power of the parliament of the United Kingdom to 
l^islate for the colonies is fast receding into the ghostly 
company of Iqpal fictions.*** 



1 MaitUuKk Intradiictkw toGkrke*tPolilMNrf ^^ 
* Fii^ftift Iia»aiMi<ft«i2fiiolMm€«^ p. SSL In ftoolKer place he say* t ^ 
cm and nnilttcelliilar British State— often and peihaps hannlesslj caUed an 
Bmpiie— maj prosper withoot n tfaeorjr, but does not sqggest and, wen we 
serious hi oar talk of s ove r eig n ty, would hardly tolerate, n theory thai Is sim- 
ple enough and insular enough, and yet withal Imperially Roman enoqgfa, to 
deny an essentially state4lke character to those * setf-gorerning colonies,* eom- 
munltles, commonwealths, which are knit and welded Into a kiger sovereign 
whole.** Introdoetkm to Gierke, p. s. Again, stUl spealdng of the cohmlest 
** Even the right or power to Impose tasMS has never been abandoned, though 
it Is not exerdsed. Students of Austin's Jurisprudence may find some lnter> 
est hi notlclqg this case t the sovereign body habitnally refkalns from i 
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When we read in the preamble <^ the fedend con- 
stitution of Australia, ^Whereas the people of New 
South Wales, Victoria, South Australia, Queensland, 
and Tasmania, humbly relying on the blessing <^ Al- 
mighty God, have agreed to unite in one indissolu- 
ble Federal Commonwealth under the Crown of the 
United Kingdom of Great Britain and Ireland, and 
under the Constitution hereby established,** the ques- 
tion naturally arises : What would the Australians actu- 
ally do, if the Imperial Parliament, in the due exercise 
of its legal prerogatives, were to give the ''Conmion- 
wealth** serious cause for dissatisiactiont 

Apparently, the existing theory of parliamentary 
sovereignty, which has undoubtedly served a valuable 
purpose in England, is not comprehendve enough for 
the British Empire. With new conditions, changes in 
machinery must be made to meet them and the theoiy 
must follow.^ 

Objections have also firequently been made to the 
English theory of parliamentary omnipotence from 
a less practical point of view. German theorists, for ex- 
ample, have had few kind words for it. 

I shalPnot willingly plunge into the abyss at the 
bottom of which, it may be hoped, some soluti<Hi of 
the problem of sovereignty lies. I shall merdy indicate 
briefly one or two objections that have been urged, or, 

laws of a certain dasa and moat suapect that if ftt nada audi laws tbqr wmdd 
not be obejcd."* CamsUimtiomal Hkiorf. pu SSt. 
iSee Note B at the end of tiila chapter (p. SiO). 
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as it seems to ine» may be urged, against the theory <^ 
legislative sovereignty as held in England, and these 
objections will be of an historical rather than a purely 
logical kind. They may, in fact, be compressed into one. 
The theory now embodied in the doctrine of parlia- 
mentary sovereignty is mechanical, artificial, inconsis- 
tent with natural growth, in a word, unhistoricaL This 
is the charge brought — and rightly brought — against 
the contract theory. But its opponent, the theory of 
Divine Right, and the theory of parliamentary sover- 
eignty, which in a sense that is historically true is the 
Intimate successor of Divine Right, are little less arti- 
idaL Alik^ they break up the body politic into frag* 
ments. They create an unnatural separation between 
governor and governed. Bacon warned James I against 
barguning with his people at the time of the ^^Great 
Contract*' That transaction, however, was the natural 
corollary of a theory which set the people and the King 
off against each other. A recent writer says: ''One may 
say, then, Uiat a strongly characteristic feature of the 
development of the theory of sovereignty during thb 
period wasthe individualistic-contractualistic tendency. 
The emphasis on the individual came from the Re- 
formation, the form of contract from the Roman law.**^ 
As Gierice expresses it, • . . "In so fiur as the Com- 
munity was a 'Subject* of rights, and stood apart from 
and either above or below the Ruler, this 'Subject* 
could not be identified with the Whole organized and 

^VLtxAam^ Uidwrjf of Ai Tk§9rp of SvotrripUjf rim€$ Rcm ta Mm^ pp. a<. ST. 
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unified Body, ance the Headwasbdngleftout of ac- 
count RatlMr a separate 'Subject* was made of 'the 
Pec^le:* a 'Subject* that could be contrasted with 'the 
Government* '*^^ 

The process whichresulted in this dividon had started 
with the King. The underlying individualism may have 
been the creature of the Reformation^ or more prop- 
erly of the Renaissance, but the fact remains that the I 
people were "knit together** with the King into one 
body politic until the claims of Divine Ri^t placed 
the King practically outside the commonwealth. By 
that act the body politic was split up; its members be- 
came mere"subjects,**mere individuals, — disjecta memr 
bra. "Our Trimmer;' says HalifSeuc, "thinks that the 
King and Kingdom ought to be one Creature, not to be 
separated in their Political Capacity; and when either 
of them undertake to act apart, it is like the crawling 
of Worms after they are cut in pieces, which cannot 
be a lasting motion, the whole Creature not stirring at 
a time.**' But now the King and his people have ceased 
to be "one creature.** Instead, we have the inspiring 
picture of James I haggling with his people over the 
terms of the "Great Contract;** of his son, in the in- 
terval of civil war, weighing the relative advantages of 
the Prepositions of New Castle and the Heads of the 
Proposab; of Charles II coolly balancing the amount 
the people will grant him in Parliament for carrying out 

^PolUkaiTk9orimQ/a§ MddUA^ tnwsktedbj MaUkad, fi. 71. 
> 7%« C3kme<ir <s^« IVMMMr (ie9fX pp. It. is. 
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the will of the majority of the nation, against the sum 
he can get from England's greatest enemy in retum 
for thwarting the desires of hb people and betraying 
thdr interests and their religion. We see the Parlia* 
ment choosing treasurers and auditors to prevent royal 
misuse of supplies; we become familiar with transac- 
tions like that of Tonnage and Poundage in 1629; we 
are not surprised when the Minister of George II and 
the Opposition are found bidding against each other 
in Parliament with the people's m<mey for the distinc- 
ticm of pandering to the luxurious or lascivious tastes 
of the heir apparent; nor when the real leader of the 
Opposition buys his way back from a tnutor's exUe by 
gifts of money to the King's mistress, and the King 
carries out his part of the sordid bargain byfordngthe 
Minister's reluctant assent to the introduction of tiie 
bill effecting it, even by threats of dismissal from office. 
In some of these examples we b^n to see the growth 
of the modem idea of '^checks and balances," of set- 
ting off against each other rival organs of the state, 
each one with a defined sphere of action, and therefore 
each determined to prevent by jealous watchfulness 
the encroachment of the others upon that sphere. The 
success of this system in the United States, where 
it has had a consistent development, is hardly yet so 
conspicuous as to warrant us in setting it up as the 
'«last word" in political theory. In all the examples, it is 
evident that the sovereign's interest and the subjects' 
^ interest have really become antagonistic 

[m] 



Digitized by 



Google 



PARLIAMENTARY SUPREMACY 

In the b^ginniiigt Parliament represents the elauns 
of the ^'subjects,** and therefore denies the validi^ of 
the King's pretensicms, including the claim of sover- 
eignly. In the death struggle which ensues ''Parlia- 
ment is forced to make new claims and by d^prees to 
grasp at supremacy, lest it should lose old rights or 
even forfeit equality.**^ With the successful issue of the 
struggle Parliament assumes as of right those very 
powers it formerly denounced. Practically all the 
Elnglish political theories of the later seventeenth cen- 
tury, whether contractual or patriarchal, presuppose 
a sovereign and subjects in antithesis if not in an- 
tagonism. Divine Right truly ''has stamped upon the 
English mind the conception of sovereignty,** and, Mr. 
Figgis continues, "thereby rendered a service whidi 
can hardly be overestimated by aU who value clear- 
ness of political vision.**' This seems undeniably true 
Historically, all modem political philosophy is based 
on the discovery of sovereignty made in the sixteenth 
and seventeenth centuries. This would probably be 
admitted even by tiiose who in recent years have hdd 
that the very idea of sovereignty is incompatible with 
conditions existing in a modem composite state. For 
most theorists who take a position less extreme than 
this, the conception of sovereignty set forth in sub- 
stance by Bodin and Hobbes underlies the whole 
theory of the state and is postulated by it Whatever 

tpiggli. DimfM JZyAl* p. fiSl. 
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our view may be, it is hard to overrate the debt we 
owe to Bodin and to Hobbes. 

But, if we look at England alone, our sense of grati- 
tude is vastly lessened when we remember that the 
bearer of this sovereignty is out of aU organic connec- 
tion with the state or with his subjects. Mr. Figgis 
himself sees the unreality and artificiality of this pro- 
duct He says, ''What is needed now-a-days is that 
as against an abstract and unreal theory of State 
omnipotence on the one hand, and an atomistic and 
artificial view of individual independence on the other, 
the facts of the world with its innumerable bonds of 
association and the naturalness <^ social authority 
should be generally recognized and become the basis 
of our laws, as it is of our life.**^ 

This want will never be supplied by Austin's ''defi- 
nite political superior.** His theory is based on the dis- 
membered state of the seventeenth century. It is as 
unhistorical as the despised original compact "It is 
a mistake,** says T. H. Green, "to think of the state as 
an aggregation of individuals under a sovereign.**' 

The English doctrine of parliamentary soverdgnty 
grew up in the seventeenth century. It bears the marks 
of that period. It is the result of strife, not of growth.' 

1 Pram Qwrmm to OnUhu, p. 906 (lMr> 

^PoiUieai ChU^aium, ^ 190. 

*It wffl be imdentood thai by *«pullaiiieiitai7 lOTereignty** I mem the 

theory AS ft U actiieUy held in Engkod. In critidttng thU thcoi7 1 d6 not w 

to be understood as objecting to the general theory of political sovereignty. 

The objection here insisted on Is directed entirely at the location of the bearer 

of the soTcreignty» not at the theory in general I have used the term 
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No creation of that period of stress could be anything 
but artifidaL The theory of soverdgnty is artificial 
because the whole theory of the state had become so.^ 
In saying this, however, due credit must not be de- 
nied to the En^sh theory of parliamentary omnipo- 
tence. Whatever defects may be seen m it, it accom- 
plished its puipose. It disposed forever of the King 
Ugikus sobitus^ even if it did bring into being a Par- 
liament Uffbui sobUunu The protection of the rights 
of individuals in the seventeenth century demanded 
a power able to cope on equal terms with the King. 



"legiibttve aofcicigiitj** to describe the English thcoiy, becrase I oonld not 
find maj snbstibite. but 1 wish to disdaim any Intentioo ofcritiddiig a ge»> 
eial tbeocy of legislative s ofet e|gB ty> Wbetiier that be a mm fwi mom of ooi^ 
feet polittesl speculation or not, the sorerelgntj certainly need not be located 
In a -ddbifcs polltloal superior** wfaldi is out oT all natnial rdatlon to the 



» This is admirablj stated by Mr. Merriamt •• Again, It Is to be observed that 
an adequate conception of the unity and personality of the Stste was \ 
ing throQgbout the period under oonslderatioii. As already seen, the \ 
ment In th^ earlier phases of the developinent was toward the oiganbation of 
two public persons In the same State, the people on the one hand, and the 
OoveramentOB the other, with reciprocal rights and duties. Neither the people 
nor the Goverament constitntcd the whole State. Later, the Stste was abi- 
sorbed either in people or in Gorcmment With Hobbo, the Govenunent ' 
swallowed up the Stste, and became the sole representative of its personally, 
so that the Govenunent could truly say •L*^tc*estmoi.*Or, with Rousseau, 
the people became the Government, and the Govenment was lost in the 
State. Hobbes saw a particular organ, the special bearer of power, but not 
the organism. R oussea u saw the organism as a whole, the general bearer, 
without organs capable of exercising sovereign power. And lastly the idea of 
personality, whether of the people or a part of the people, was at best of a 
wholly unreal and artifidal diaracter. Eiuwpt where an Individual was sover- 
eign, the ruling liody was a person only by the grace of Action, persona rqv^ 
sentata,per8onaficta— one In the place of many. Person was an abbrevlatioB 
for a sum of Individuals, and the bearer of the sovereignty not a real entity. 
The only real persons were Individuals, all others were IkHaoM.^ HmUrjf ^tk$ 
TktOTf of 899€rmgntjf^ pp. ST, SSb 
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The result was the omnipotent Parliament It is not 
unnatural, then, that men looked back to 1689 as the 
'^glorious** Revolution. We must admit the probable 
necessity of a doctrine of parliamentary sovereign^ 
in the seventeenth century. To say, however, that it 
was inevitable, even to say that in its age it was a ne- 
cessity and a benefit, is not to justify the conditions 
which made it necessary, or the circumstances from 
which it aro^ Above all, a recognition of the services 
it performed in its day should not lead us to think 
that this theory is fit to become a political formula of 
imiversal validity. 
f ^ Abuses usually get themselves tolerated because 
I they are sheltered under institutions whose past ser- 

1 vices render them immune firom attack* 

The body of irresponsible nominees, who in the 
eighteenth century called themselves the House of 

^^ Commons, were trading on the credit of the Revolu- 

a tion Parliament When parliamentary omnipotence has 

^ become a means of punishing ''subjects'* for breach of 

^ privilege in fishing in Mr. Jolifie's pond,^ or killing Lord 

1^ 6alway*s rabbits;' when election petitions are made 

1^ mere tests of party strength, settled by a strict party 

[^ vote in the House of Commons itself, with absolute in- 

0^ difference to the expressed will of the electors, and in 

^ supreme disregard of their legal rights, but ''All the arts, 

^ 1 Cammomi Jomnmb^ voL zxil ]». CM. 

^ ftancet eqaaQj triTkl, it girtn in the rcpott <rf the caie <rf Stotfhiatf t. Ham' 
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money, promises and threats . • • are applied, and sdf- 
intoest operates;**^ when even Edmund Buike can 
plume himself on his consistency in **uniformly and 
steadily** opposing **for many years together** ''the re- 
forms in representation and the bills for shortening the 
duration of parliaments;**' and when the Chancellor of 
England refuses to look beyond the Revolution for the 
''liberty and constitution** of England, even to save an 
empire;' we may begin to suspect that the doctrine of 
parliamentary omnipotence has about outlived its use- 
fulness. The first of the great evils resulting from it, the 
corruption and irresponsible character of Parliament, 
has since been obviated by a series of most important 
rules, the majority of which, however, the disciples of 
parliamentary omnipotence would not permit us to 
designate as laws, but only as "conventions,** though 
a breach of them would inevitably result in revolu- y 
tion: the other evil, the colonial problem, remains. \/ 

It becomes evident, then, that in the eighteenth cen- 
tury,menon both sides of the sea were looking in vain 
to Parliament for the protection of individual rights. 
The American Revolution was the logical sequel to 
the Revolution of 1689. It applied to Parliament as 
well as to the King Lodce's doctrine of the responsi- 
bility of the governor to the governed. Thus it was not 
wholly without excuse that the Opposition could speak 

^Horace Walpdie, qnofced by Sir W. Anson. Um amd OmaUm ^tk§ GMulte- 

liom4Uied.,ToLLp.lTa 

^Appmifiom tk$ N§m lo Oi OU Wlmg9. 

*Ant4,pp.9U,mi, 
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of the American forces as** our anny,**^or Charles James 
Fox refer to the report of an American defeat as *'the 
terrible news from Long Island.**' 

The £siult» if fault there was, on the part of the Eng- 
lish statesmen, lay not in the adoption of the doctrine 
of parliamentary sovereignty, but rather in retaining 
it, to the detriment of the subject and of the Empire, 
after its day of usefulness was oven 

The rooted conservatism of the English mind has 
many things to its credit It b hardly possible to over- 
estimate its beneficent results, butour just praise should 
be tempered with discrimination: it has occasionaUy 
done some harm as well as good. 

Divine Right may have been inevitable. Once in ex* 
istencethe struggle between it and Parliament certainly 
was so. To the theory and the struggle we owe the 
doctrineof theomnipotenceof Parliament In exchange, 
however, was given the grand conception of the Eng- 
lish Commonwealth. This conception men are now 
painfully trying to regain. ''Even where 1^^ absolu- 
tism can be attributed to some definite l^[islative in- 

SQnotad Ama UAj Minto's Li>o/ Sir OUUrt EtUO, In Lecky*t JKHory o/ 
EngUand. toL W. p. 76 (Americui ediklooX 

s Letter of Fax to the MarquU oT Rockingfaiuii, dated October IS. 1770, Rii»- 
teirt Mimonak ofFw^ toL L |i. 130(Amerkan editloo). • • • "Above ell, mj 
dear Lord, I hope that it will be a point of hoDor among lis all to rapport the 
American pretentions in adversitj as much as we did in their pro spe r ity, and 
that we shall never desert those who have acted uMiieeM^^ upon Whig prin- 
ciples, while we continue to profess our admiration of those who succeeded ta 
the same principles in the year 1688.** /6Mi Our opinion of the truth of the his- 
torical i^cts implied In this advice is not affected by any doubts we may have 
of the entire propriety of attributing them exduslvdy to «• Whig principles.'* 
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stitution, sooner or later the question is certain to arise 
whether, after all, formal supremacy can be attributed 
to that institution save as an oigan of the State. • • • 

'* Although the location of the soverrign varies in 
the different legal theories of different nationalities, it 
seems probable that the Jurisprudence of a near future 
will recognize that the State itself is the true sovereignt 
and that such a body as the Parliament of Great Britain 
should be described, not as the sovereign, but as the^ 
soverdgn-ofgan.**^ 

Upon our attitude toward the English theory of par* 
liamentary omnipotence will also depend our view of 
the distinction made by Mr. Biyce and Professor Dicqr ) 
between 1^^ and poUtical sovereignty. The legtl sov- / 
ereign, according to Mr. Bryce, is ** the person (or body) 
to whose directions the law attributes legal force, the 
person in whom resides as of right the ultimate power 
either of laying down general rules or of issuing isolated 
rules or commands, whose authority b that of the law 
itself.**' The practical sovereign is ''simply the strong- 
est force in the State, whether that force has or has not 
any recognized legtl supremacy.**' 

It isliard to see what advantage this new distinction 

^ Biowiu Ths Auiiiman n«ory </ £aw« pp. 984-7. See also T. H. Green, £«o* 
Ivrtt oil PoliUeal ObUgaiiom^ n>- 90,98, 104, US. For prabebljr the best gencnd 
account of the Tmrious theories, see Jdlindc, AU^m!um§ SlaaisUkr§ (9A ed.)b 
pp. 193 ct aeq., 491 ct teq., 596 ct seq. See alio. In addition to the lei f ucnc e a 
alieadj noted, Gierke, Jokammm Alikmahm («d ed., 1909). 
^StudktmHiaiarjfandJmrupnidmiCB^ p. Mft. 

• JPMi, p. 511. See also DIcejr. Law o/Of Coiwf., 7th ed., pp. 08 et aeq^ 4Mb 
405. 
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has to offer to political science. After all, it does little 
but postpone the difficulty, for the distinction b strictly 
subsidiary to the doctrine of parliamentary sovereignty. 
It stands or fiiUs with that. 

There is, however, another difficulty incident to it 
somewhat more definite. In distinguishing between 
sovereignty l^^al and sovereignty practical, Mr. Bryce 
uses the following iUustration: 

*'The fSact that the House of Commons, a part of the 
Jjtgal Sovereign of England, is chosen by the people, 
and that many members of the House of Lords,another 
part of the Legal Sovereign, have been appointed by 
the Crown, does not affect the Sovereignty of Parlia- 
ment, because neither the people nor the Crown have 
the right of issuing directions, legally binding, to the 
persons they have selected.**^ Presumably Mr. Bryce 
here has reference exdudvely to legal matters, and not 
mere custom, for he speaks of **directions,/(ejgfvi% bind- 
ing.** He is not speaking of the ** conventions of the 
Constitution,** he means the ''law of the Constitution.* 
But when he says that the Crown cannot issue ItgaUy 
binding directions to Parliament, does he mean to say 
that the Crown cannot legatty issue a ''direction** to the 
Pariiament ordering its dissolution? If non-legal con- 
vention is put aside, — and it must be if we are consid- 
ering a strictly /le^/ sovereign, — what is to prevent the 
Crown firom proroguing or dissolving an existing Par- 
liament whenever so inclined? And what direct legal 
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pressure can be brought to bear on the Crown to sum- 
mon another one until ready to do so? If we adhere to 
the strictness of this legality, we find a rather peculiar 
sovereign resulting. One, in fact, whose very precarious 
existence is dependent upon the whim of apower out- 
side itselfl It is no answer to this to say that it is the 
** Song in Parliament ** who does these things. Where b 
the ** Song in Parliamaif^during the interval between 
the dissolution of one Parliament and his issuing writs 
for a new one? If parliamentary supremacy is thus to 
be defended by arguments from mere law, it seems that 
the question asked by Ju4ge Jenkins in 1647 is still 
pertinent, — **The King assembles the Parliamait by 
his Writ, adjoumes, prorogues, and dissolves the Par- 
liament by the Law at his pleasure, as is evid^it by con- 
stant practise, the House of Commons never sate after 
an adjournment of the Parliament by the King*s Com* 
mand: where is the supreame power ?''^ 

t n# ITof^ o//«idS^ /tfiiHM, |i. 57. Compue the woids of Holtet > •^ 
then an Lawcti written and nnwritten, have their Authority* end lbioe» froni 
Uie Wm of the Common- wealth ; that to to My, fhim the Win of the Repfeteo- 
tatlTei which tn a Monarchy it the Monardi* and In other Common-wealths 
the Soreraign Aaaembly ; a man nmj wonder from whence proceed an^ opln- 
lona* at are found hi the Books of Lawyers ai eminence In severaU Common^ 
wealths, directly, or hy consequence maldng Uie Legisbthre Fower dq>end on 
private men, or mAonUmaU Jwi^ (these Italics are mine). As, for cxampK 
TWI Os Cmnroii Low, Aoa no CamiromUrlmi Os Porffaiiar; which Is tms 
ondy where a Ptollament has the SoTcraign Power, and cannot he assembled, 
nor dissolved, but by thdr own discretion. For If there be a right In any dse Is 
dissolve them, tiiere Is a right also to controule them, and consequently to oo»' 
tfoule their controuUnga.*'(£«9MlftaM, pt H. ch. nvL) 

It Is Interesting In tills connexion to note Mr. Bagdiot*s enumeration of 
powers which the Crown could stiU exercise to the year 1878, by viitne of the 
prerogative alone. He says, to the Introduction to the second edition of his fsjf- 
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For all practical purposes. Parliament has been the 
unquestioned lawmaking oigan since the Revolution, 
but such legalistic distinctions as these are somewhat 
embarrassing. 

The more general objection to this distinction be- 
tween l^gal and practical sovereignty tells against the 
whole tiieory of parliamentary sovereignty as held in 
England: it is unhistoricaL Mr. Bryce himself says of 
it: **It has nothing to do with the actual forces that 
exist in a state, nor with the question to whom obedi- 
ence is in fact rendered by the citizens in the last resort 
It represents merely the theory of the law, which may 
or may not coincide with the actual fiicts of the case, 
just as the validity of the demonstration of the fifth 

iU Cbiw<iliiliofi; *• I said In thU book that U wouU Teiy miicfa ra^^ 
if th^ were only told how many thfaig* the Qoeen oould do without oonsult- 
iag Ftefianent. and it certainly has so pioYedt for when the Queen abollshrd 
Pnrdiase in the Army by an act of preragatiTe (after the Lords had r^{ected 
the bin for doing soX there was a great and general astonishment 

** But this is nothing to what the Queen can by law do without oonsnltfaig 
ftriiament Not to mention other things, she could disband the army (by law 
she cannot engage more than a certain number of men, but she is notobliged 
to engage any men); she oould dismiss all the offioen* from the General Com- 
manding-In-Chief downwards, she could dismiss all the sailors toot she could 
■eQ off all our ships of war and aB our naval stores; she could make a peace 
by the sacrifice of Cornwall, and begin a war for the conq** \ of Brittany. 
She could make crery dtisen in the United Kingdom, male or female, a peer ; 
she could make erery parish in the United Kingdom a 'unlTersity ;* she could 
dismiss most of the dTU senrants; she could pardon all offenders. In a word, ' 
the Queen could by pr ero ga tlTe upset all the action of ciTil goremment within 
the goremment, could disgrace the nation by abad war or peace, and could, 
by disbanding our forces, whether land or sea, leave us defenceless against 
foreign natkms.^ (Amerkan editkm, pp. 81, 99.) Cf. IXcey* Xow uf th$ Cam- 
MUmUoi^ 7th ed., pp. 89-4 and elsewhere; the comments of Professor LoweD, 
Q^otammmUofEmglamd^ voL IL pp. 473, 474^ and note; and Dr. Hatschek, Emg^ 
UaAiB Staaiwndd. voL L p. 540, note. 
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proposition in the first book of Euclid has nothing to 
do with the accuracy with which the lines of any actual 
figure of that proposition are drawn.**^ 

The analytical school has always prided itself on 
keeping dose to the ground, on avoiding the meta- 
physical speculations of which others have been guilty. 
** Not what law ought to be, but what law is** has been 
its cry. What could be mor? divorced finom actual &ct 
than a theory such as this, which avowedly **has no- 
thing to do** with actual conditions? **The concep- 
tion of 1^^ sovereignty as inhering in a portion of the 
community needs then to be revised by reference to 
the fiict that such portion is but an organ of the c<»n- 
munity as a whole. When we have escaped firom the 
tyranny of mere forms, and have overcome the super- 
stition that we must not r^ard thiiigs in their totality, 
when we have learnt that, on the contrary, it is only 
when we so r^ard them we can hope to comprehend 
them, we shall find some place in legal theory for ideas 
which have already profoundly affected less conserva- 
tive branches of learning. We shall not fear to think 
of the State as a unity, a personality, a sovereign — a 
sovereign in whose presence the visible ruler can aspire i / 
to no higher title than that of sovereign-organ.*** v/ 

The analogy suggested between political science and 
geometry is, on the whole, unfortunate. In geometry, 
we knowingly agree upon premises which in some cases 

>Stiuiiit»|i.50». 

* Jcthto Brown. T%§ Atutmkm Tk$orjf o/Lam, pp. 98$^ Mf. 
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we are aware will not square exactly with actual fact 

To do this in political science is a very questionable 

proceeding. We may not play fast and loose with our 

facts. The methods of the Schoolmen are no more in 

place in political science than in geology. Modem 

natural science has made all its advances by rejecting 

the exclusive use of the mediaeval deductive method. 

It has been the one great contribution of the analytical 

school in England to emphasize the practical advantage 

of separating jurisprudence from ethics, of restricting 

the science to the data furnished by lawactually existing 

now or in the past Consciously to desert this point of 

view and ignore utterly **the actual forces that exist in 

a state,** to adopt the deductive methods of geometry, 

is to return to the unreality and a priori dogmatism 

that to-day rightly condemns the political philosophy 

of Rousseau. We cannot be satisfied in the twentieth 

century with a theory which confesses that it *'has 

nothing to do with actual conditions.** <* While we talk 

logic, we are unanswerable; but then, on the other 

hand, thb universal living scene of things is after all as 

little a logical world as it is a poetical ; and, as it cannot 

without violence be exalted into poetical pofection, 

ndther can it be attenuated into a lo^cal formula. 

Abstract can only conduct to abstract; but we have 

need to attain by our reasonings to what is concrete.**^ 

Happily, England has long ago broken free from the 

\ I conditions which created the doctrine of parliamentary 

> Newmuit Orammat ^f Ammi% |i. MS. 
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omnipotence. Some day the tardy theoiy may catdi 
up with the fiieti. 

Whatever may be its defects in nature and fcNrm* 
parliamentary sovereignly is the substitute which in 
England has taken the place of the organic thecnry of 
the sixteenth century. In America the problem was met / 
in another way. In the Tudor state, as we have seen* y 
the departments of govemm^it were not dearly sepa- 
rated. Its main characteristic was a fusion of powers. 
While this has by no means entirely disappeared in 
Englandt the l^slative supremacy of Parliament has i 
utterly changed it In America the old fusion of powers } 
was replaced not by the elevation of one of the <»gans 
of government above the rest, as in England, but by 
a series of elaborate chedcs to prevent that very thing. 
A ''separation of powers** certainly took place in both 
England and North America; it was, however, l^ no 
means so £Etr reaching, in England at least, as Montes- 
quieu imagined he saw it to be, and far less complete 
than the modem Continental theory. 

For, notwithstanding the great changes made, the 
old foundations remained. In England, as we have 
seen,' the old indefiniteness in the powers of courts 
longinfluenced thdr action, notwithstanding the newer 
doctrine of parliam^itary sovereignty, and has never 
wholly disappeared; while in America the doctrine of 
checks and balances has been far less effective than the 
English doctrine of parliamentary supremacy, in nar- 
rowing the scope of judicial action. American courts 
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/still retain much of their Tudor indefiniteness, notwith- 
^/ standingourseparationofdepartment&Theyaie guided 
to an eictent unknown now in England by questions 
of policy and expediency. The Supreme Court has acted 
^again and again on the principle that it may reverse its 
decisions, a principle which the House of Liords has 
definitely accepted as inadmissible.^ In short, in America 
I many of those traditional powers and fimctions have 
remained in the courts which in England have to a 
I greater extent been excluded by the rigour of the doc* 
iT^trine of parliamentary sovereignty. These differences 
are now very marked, but they are also to be seen in 
the English colonies in North America long before in- 
dependence. The colonists retained to a marked and 
unusual degree the traditions of Tudor England. In all 
our study of American institutions, colonial and con- 
temporary, institutions both of public law and pri- 
vate law, this fact must be reckoned with. The breach 
between colonies and mother country was largely a 
mutual misunderstanding based, m great part, on the 
fSoct of this retention of older ideas in the colonies after 
parliamentary sovereignty had driven them out in the 
mother country. These &cts have often been noticed. 
Thus Professor Dicey says, ** American institutions are 
the direct outgrowth of English ideas, and in the nuiin 
of the English ideas which prevailed in England during 
\[ the democratic movement of the seventeenth century."' 

1 Lomdom TVommryv Co, t. Londam Commip CommeiL App, C, S75 (1CS6). 
s Law o/tk§ CoHstitMiUnh P- ^97. ^^Curknisly enough,** Myt Profestor Lowdl, 
"the political evoluUoii of America branched off from that of England carl^f 
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Speaking of the practice of courts in declaring stat- 
utes void. Professor Lowell says: ** With the growtht 
however, of the doctrine of the omnipotence of Par- 
liament» it vanished from the courts early in the ei|^- 
teenth century ; but this was the point where the stream 
of political thought in the American colonies separated 
from that of the mother country, and the doctrine not 
only contributed indirectly to the evolution of consti- 
tutional law in the United States, but has been occar 
sionally repeated inexpress terms by American judges.**^ 

It is not within the scope of this essay to compare 

In the dgbleenth oentwy* nwlj a coiqik of gcncratioiis before the revolt of 
the cokmies, and while the legid tone of tiioiight was at Its hdght Amcfkaa 
iDitltutloot are itm Id tome icspecto ili^Eularfy lUw tfaoie of Eqglai^ 
death of Queeo Anne, and ooi leut lo the power of legal tnditloii, which vat 
rather intensUled than weakened by Its tranfer to Uie new world. Thereeftor 
the changes In the British Constltutioo found no edio on the other skle of 
the Atiantic, largely no doubt because taking the form of custom* not of slrt- 
ute, they were not resdqy obserred.** Oammmtmi ^fBmgUmd^ voL IL ]». 471 
> GorirMUMl «/ fi^lmd; ToL IL pp. 480^ 481. See also Coze, Iiiyif^^ 
pp. 9K 9 1 3w On thU subject Hatschek says I *• Von der skgrekdien RcToluttons- 
partel wird aber 1886 in dem RechtilUle L. Mayor and Commonalty of Lon- 
don ▼. Wood, und swar dorcfa den Mund des Riditers Holt behaiqitet, dam 
ein Gesets, das a. B. Jemanden gcrade sum RIchter hi cigcncr Seche bestdlte, 
gegen das Common bw und gegen dtte Vernunfl, daher UQgllHIg wire. Ss wunlf 
sM§i madk dtr yiorrsidbMi Renthtticn d$m iUdkl#m mm wu f fruffti ft fffaajii 

In England aber nahm nach der gtorretelien Revolution dBe Doktrin dnen 
anderen Weg. Die sur Herrschaft kommende Uberale W ki gdoktrmUMtMk 
die Steigerung der parlamentarischen Allmacht dcshalb gefoHen. well sle in 
ihr das Mittd sur mnichrinkung der KtfnigOchen PMrogi^ sidit Die All- 
macht des Psriaments babe die engllsche Frdhelt gerettct Dsher die VnOen*- 
loMcrungen dieses allmiichtlgen Pariaroents kdner Macht auf Brden unter- 
geord n et seien. Dim Supr§miUis dm ParlammUt h$iiMp§ dti ITooftfiMilioii dm 
Omtit0tfdU§lStaimUlaw)unddmCommum low.** EnflmkmSiaaim'tddtWcLL 
p. 138. See also a letter of Thomas Jefferson to Judge T>ler dated 1819; Jtf- 
/irmm'M IForJb (Washington, 18S4)» toL tL pp. 86^ 88. 
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the present English and American systems, or to trace 
the effect of the older English ideas upon the growth 
of our constitutional system. That system, however, 
can be properly understood, in its origin, development, 
workings, and spirit, only in the light of precedents and 
traditions which run back to the England of the civil 
wars and the period before the civil wars.^ 



'The ftirtfacr deTdopment of these principles In the American coastttutloD is 
to he treated in a forthcoming Tolnnie, hy PkofcssorEdwaid 8. Corwin* to be 
tntUkd.Tk$0f9wih^JmdiekdIU9im9. 

[888] 



Digitized by 



Google 



PARLIAMENTARY SUPRElfACY 
NoiB A Pamliamoit^s Fobmal AauBTioif or SovcacioiiTT— 

TUS DlCLASATWll OT M AY 91, l648 

THcfoQowing Is an extract fimii the aci:''The Qncftiim Is n^ 
It belong to KingornOytorestiminsadiFoiceybat if the King shall 
refvse to dlachaige that Duty and Trost, whether tiiere Is not a Power 
in tile two Houses^ to provide for the Safety of the Parliament and 
Peace of the Kingdom, which is the end for whidi the Ordinance 
concerning the Militia was made, and being agreeable to the Scope 
and Purpose of the Law, cannot in reason be a4iudged to be coq- 
traiy to it, for although it do affirm it to be in the King, yet it doth 
not ezdude those in whom the Law hath placed a Power for that 
purpose, as in the Courts of Justice, that Sheriib and other Oflicers 
andMinistersof those Courts, and as their Power Is derived from the 
King by his Patents, yet cannot it be restrained by his Migest/s 
command, fay his great Seal or otherwise, mudi less can the Power 
of Parliament be concluded fay his Miyesty's command, because the 
Authority thereof is of a higher and more eminent nature then any 
of those Courts. 

•'It is acknowledged that the King is the Fountain of Justice and 
Protectioii, but the Acts of Justice and IVotect i on are not exerdscd 
in his own PerMm, nor depend upon his pleasure but by his Courts, 
and by his Ministers who must do their duty therein, though the 
King in his own Person should fi»bld them: and therefore if Judg- 
ments should be given fay tiiem against the King^s Will and Personal 
command, yet axe they the King's Judgments. 

''The High Court of Parliament is not only a Court of Judicature^ 
enabled fay tiie Laws to adjudge and determine the Rights and liber* 
ties of the Kingdom, against such Patents and Grsnts of His Majesty 
as are prejudicial thereunto, although strengthncd fay his Personal 
Commands, and fay his Ptoclamation under the Great Seal, but it is 
likewise a Council to provide for the necessity, to prevent the imnd* 
nent Dangers, and preserve the pubhck Peace and Safety of the 
Kingdom, and to declare the King's pleasure in those things that 
are ttqjaMtcihenunU},amlt^Udtkejfdohertimkatk^ 
Auikority, aUkougk His MajtM^ seduced bg evU Coaneil, do in ku ouw 
Person oppose or mterrupi ike same, for the King's Supream and Royal 
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pIcMaie is exercised and dedaied in Uiis High Court of Law and 
Council alter a more eminent and obligatory manner, then it ean be 
bj anj personal Act or Resolution of his own." (Rushworth, ColUc' 
iums, voL iT. ppw 551, 55£.) 

''Bj tliis memorable dedaiatfany** sajs John Allen, ''which was 
the groundwork of all the subsequent proceedings of the parliament, 
in the civil wars that ensued, it is obvious tlut the two houses not 
only separated the politic from the natural capadtjof the King, but 
transferred to themselves the sovereign authority attributed to him 
by lawyers in his ideal character. They assumed to themselves the 
supreme power of the state, retaining nothing of monarchy but the 
name." (Bcyai Prervgative, 1849, pj^ S$, 84.) 

NOTS & PARUAMKirrARY SoVBRBIOIfrV AND THB BRITISH EmPIUS 

SniGB the above was written my friend, Mr. F. R Carpenter, has 
called to my attention the similar conclusions which Mr. Frederick 
Scott Oliver has reached from a comparative study of the oonditioiis 
of the American colonies after independence and those existing 
to-day in the British Empire, in his recent book on Alexander Ham- 
ilton, from which the following is an extract: 

^When, however, we come to inquire closely into this matter of 
sovereignty, we are amased to find how strong a likeness there is 
between the Sutes of America before the Union and the British 
Empire at the present day. The dilTerence lies in the dispositions of 
the two people, not in their political circumstances. In spite of our 
aspiration towards sovereignty (so strong and universal as almost to 
amount to a belief that somewhere in the empire a dear sovereignty 
does actually exist), in spite also of the fact that we are haunted by 
no fixed idea which confounds strong government with tyranny, we 
are victims of the same disease. There is no sovereignty. Everything 
hangs on sentiment, influence, and management In the Three King^ 
doms sovereignty so far has not been impaired; but outside these 
islands It is a TCiy different matter. The theory of the empire seems 
hardly to have moved a step forward since the War of Indepen- 
dence. . • • 

''The theory, indeed, of sovereignty is complete and without a 
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Ibw, bat it k also tUrUing if we view it fton a democmtk ttaod^^ 
The imperial aorerdgntj wUdi is exerdaed in the nane of tlie 
King aetoally resides in the British Prime Minister, a gentleman 
who holds Ms office at the pleasure of the minority of the Britiih 
House of Co mm nn s . Therefore, in the dtimate mppcal^m majoritjof 
British voters is the supreme power in the empire. One d em oc i a cj — 
fiir the time being the most nunerons — holds a sovereigntj, not 
merd J over those portions of the King's dominions where, as in the 
case of India, the form of government is fiankly antocnitie,bot over 
other demoersdes whom we think of, and who think of themselves, 
as sdf-goveiningi .. . Bot what has never been questioned since the 
War of Independence is that a democmcj pretending to a sovcreignlj 
over other democracies is either a phantom or the most intolend^ 
ofaUoppfesslonB. 

''In regard to the foreign aUSdrs of the empire, sov e reignty ap- 
pears to best advantage. But even here, when carefully cTamlncd, 
its tenure is precarious, its warrant, in reason if not in law, is dnbft- 
ons. The true mraning of the situation is no less painful than it is 
plain. The most powcffbl member of a loose eonfcdcrscy is co n tent 
to defend her feDow-membcrs from foreign attadc for so long as th^ 
are willing to acqulcsoe in her policy. . • . But what is dear equally 
to the optimist and the cynic is that the other states will cease to 
acquiesce at the moment when our foreign policy has the appearsnee 
of being In serious conflict with their Interests or their honour. The 
equilibrium is so unstable that no aigument upon tradition can per- 
suade us it has any of the elements of safety. Even with fine weather 
it is only a miracle that maintains it, and under rain or storm there 
must be a shifting of the balance that can have no issue but dislnte* 



''Leaving foreign allairs upon one side, we are equally dismayed 
by the lack of any efficient check, not merely upon colonial leglda- 
tion, but also upon purely British legislation. This want may imperil 
the veiy exlst^ice of the union If there is no power equal to the 
task of restraint or co-ordination, no courage equal to the ezerdse 
of such power, no judgment capable of directing the coursge. And 
such is unfortunately the case. On British legislation there is not even 
a formal veto, while the veto upon colonial legislation is scrupulously 
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pretenred onlj becanie it is hardly ever exerdied. Even if a coloirf 
desired to institate pol jgamj or slavery, or to practise repudiation, 
it woqid be a matter of the utmost ddieacj to defeat its intentioii. 
For the ezerdse of the only veto which exists is^in plain words, the 
tjnmny of one parliament over another — of one democm^ over 
another. 

«* The theoiy of the British eonstitntion is, as it stands, deariy in- 
tolenble, except in disuse* The powers whidi are imagined to exist 
In it would never stand the strain of being put in Cnee.. • • The con- 
sequences being so obvious, we have declined upon a timid make- 
believe, and for the sake of peace and goodwill have laid soverdgnty 
upon the shdf, regardless of the fact that sovereignty is the very 
essence of union. 

^If the government of Great Britain and Ireland, whidi we tena 
somewhat grandiosely the Imperid Pariiament, desires anything to 
be done which requires colonid oo-operstion, it must go like the old 
Continentd Congress, hat in hand, arguing, persuading^ cajoling^ and 
entreating. By a fine tradition it has the foil dignity of sovereignty; 
but in redity it is as impotent as the Continentd Congresi^ and only 
less ridiculous because it has learned fimn experience the timid wis- 
dom not to court rebnfi* 

''Our red reliance is upon the sentimentd quality of eadi great 
eme r gency to produce a dramatie co-operation. But It is wise to re- 
member that in a dramatic impulse, though there is Am, there is 
not, and cannot be, much staying power. The tie of alTection or Idn- 
ahip is the raw materid of union, not union itsd£ 'Infmneei said 
Washington, *%t noi gofvenmaUJ A power whidi we reftise to influ- 
ence we can hardly grant to sentiment The union we complacentiy 
acknowledge is a mere shadow — not a politicd fiict, but a poeticd 
fan^. It has the hedth of an invalid who is ftee from pain so long 
as he wfll lie still in one position. Such is its present frailty, that hi 
a protracted struggle of varying fortune it must almost inevitably 
Masunder. 

^'The hope and strength of our great empire are In popular gov- 
ernment, but the hope will be disappointed and the strength wifl 
foil if the need of a true sovereignty be overiooked. Soverdgnty can 
never be secure while it rests upon a eonfoslon of legd formulas 
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bfittle ijiapiitlifes; bvt only when it hat been foonded boldlj 
i the free and deliberate choice of the dtiaens of the cnapiie'' 

A MMire aecnnitey peaetimtiiigy or vigoitNU ttatement could haidlj 
bcdciiied. 
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S19» SSS; oa Statute of GkMoeatcr, 
49; aa the **diacafcfcr' oT 
Cbaita. 59 a.; oo Maga 
94aiiaiiote;oa atatntca and tiie oU 
law, 73 aq^ Y4 n. « hia qnarrd with 
Janca I, U aq.; oo tiie cmmdoo 
bw, 90; oo the AndaacBtal law, 

^ 99,9Saq.|OoFailiaiBeiitaaaooiiit, 
199 aqq. ; oo the Co mtn ooa aa a 
eoort of icootd, 935; oo tlM ei- 
diHioii Oi lawycfa froai PlvnaiBaiit, 
914 aq. ; oo to paHiawumfi^ 993 aq.; 
lib ac«oiuit of tlie craakm of the 
Statute Jk Ihmk bf the Ju^fo, 
99Tn.;oodeciaiatoiy atatntca, 999^ 
970; on the atatttte of 3 RTll or- 
ganiaiiig the Court of Star Cham- 
ber, 970 aq. ; on declaring atatutca 
▼oid, 979, 999 aqq.; oo Sb T.Tke- 
for*a Caae, 999 aqq., 999; on Cwa a 
rtl, 997; oo atatste 11 R VII for 
determiDlngcaaca oo nMre Informa- 
tion, 901 ; on oidfaianoe and atatnte, 
314 

CUIoguMMi, 99, 119. 

Cokmiea, American, theb growtii to 
maturity In tlie cIghtcenUi century, 
359t minlatcrial ignorance at, 359 
aq«; tlicir growth dlvctgent from 
England*a, 990; tlicir demand for 
recognition, 390; their retention of 
the idcaa prevalent under the T^ 
dora, 386 aq.^ 389 n. 

Self-goTerning, tiidr rdationa 
with Pkriiament, 369 sqq., 300 aqq. 

ComminallU d9 la Urt^ 104. Sm Com- 
munltiea of the Land. 
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la, Lorda*, oo tiie Dlf- 



nity of a Feer, 49 aqq. 
Co mm on le cof ei i ca , 991 (and note)!). 
Houae U. 91 aqq., 39. 
Ite fonctiotta aa a part of Fuliap 
99, 190 iqq.; Pkynae on, 191 



Aa a couit of record, 199, 934 iq. ) 
aa the Grand laqueat of the Natioa, 
187 iqq.; ite Judicial charMtcr ta 
impeachment, 197aqq.;itedeali4gi 
with pctitiooa, 909 aqq., 919; lb va> 
nunciatioo o« juAdal pofwer, 909; 
not neceaaaiy for a •«fon*' FteSa- 
ment, 919; p i i ri lcgea ol^ 930 aqq.; 
9nea and impriaonment for a deft- 
nite tenn impoaedhy, 935 ; Ite ahara 
te Fariiamcnra juriadiction, 9M;lte 
coRuption and iireaponaible char- 
acter te the eighteenth ccstniy, 
379. 

Commonwealth, the TWbr, 339 aqq^ 
340n.,379. 

Communitiea of the Land, tiidr r»> 
ktioo to Farilament, 909 o. 

CMeJKMn, 17 and note. 

Coi^frmaiio CrnHanm of 1997, 49. 

Com$ml^SuU 319, 3S0 and nola. 

Cooaervatiam, of the Engllah people^ 
ite merite and defecta, 379. 

(UmmmSi Cam, Write m. Am Write la 
CMmMtKCaaH. 

Constitution, Engnah, unbroken Ua* 
tory Of, 9; Ite frame woth complete 
by the fouiteenth oentuiy, 39; af- 
fect of precedent in the derdopaBent 
of, 149; ite character under tiielW 
dora, 349; tta aUent ateady growtf^ 
359 aq. 

Roman, ite break-down under tiia 
Republie,39& 

Written, enect of, on power of j^ 
didal review, 5 aq., 393; reaaona far 
abaence of, in England, 91 aqq. ; in 
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EngUmd dofing tbe IntencgDnm* 
Maodnote. 

Cootract tlieory of gOTernmciit. S47. 

CooTentkm, 140. 

ConvcDtloos. of the CoostibitkNi, 188. 

Cosin, Ricbard, oo PkriUunent at a 
court, m. 

Cotton. Sir Robett IM; Us view of 
the reaaons fbr fint ■ammonliig the 
Commons to Pteliament. 18S n. 

CoonciU 1^ 97 n. t. ai. SS, 38 and note, 
48 and note, 901, fi93« Its varied 
Auctions. 18. 90. 134 sq.; tts rela- 
tion to ParUament and the other 
courts of the King, 17 sqq., 83 sqq., 
88. 1^ sqq., 380. 338; its composi- 
tion In early times, 89 sqq. ; Its part 
In the •'jodidal** business of the 
Parliament. 85 sq. 

Judges In, 31 sqq., 98 sqq.i 
Pfeynne^s views, 33; their oath, 34 
sq.; their Importance. SS sqq. 

lU jurisdiction and thai of tfa* 
House of Lords, 39 sq., 33 n. i esti- 
mate oi; bj Queen EUsabeth, 37; lU 
Importance hi the Tudor and Stuart 
period, 37 and note; laws declared 
In, 45; lU activity In tiie TWkv pe- 
riod, 138, 318 ; Its relation to trial by 
Jury, 183 sqq., 951 sq. ; Its relation 
to the Triers of PMitions. 801 sqq., 
854; Jealousy of It In Pkrliament, 
818sq.,816sq. 

Courts, their commanding position In 
England, as compared with the 
Continent, 981. 

In the United SUtes, have re- 
tained much of their ancient Indeft- 
nlte power, 383, 385 sqq. 

In Engbmd, before thedvil wars 
of the seventeenth century the 
courts still had much of their me- 
diaeval •* Jurisdiction,** 383. 385 sq. 
The King*s Courts, encroadmient 



of, on the manorial and communal 
courts, 43 sq.; relations to Parlia- 
ment, 113 n., 118 sq. ; Jury trial In. 
174 sqq. ; their limited power of In- 
itiative. 800; relation to the Triers 
of PMitions la PktfUament, 808. 

CourU of common law, their 
••legisktive** Amctions, in Tudor 
and eariy Stuart times. 134 sq., 858 
sqq., 967 n., 998 (Bagg*s Case); de- 
scended ftom the ancient CWrM, 
985. 399; their jealou^ of the 
Council, 380L 

** Prerogative Courts.** their 
struggle with ParUament in the 
seventeenth century, 885. 

Court of Common Pleas. 888 n.; 
its relation to the Council In eariy 
times, 18 (and note) sq. 

Court of King*s Bench, lU rela- 
tion to the Council In eariy times, 
18 (and note) sqq., 83 sqq. 

Court of Exchequer Chamber, 
act of 1565 concerning, 198. 

The word, 119, 188. 80$ Cmria. 

Sm Chancery, Court of; Star 
Chamber, Court of; Council; Pte^ 



Crawley, Sir Edward, his opinion In 
the Ship-Monqr Case, 904w 

Crake. Sir James, 881. 

Cromwell, Oliver, on the ftmdamental 
law, 86 sq., 81 ; on Ll]burDe*s TMal 
In 1648, 88. 

CromwtWt Com, 897 n. 

Cmria (tiie word). 89 sq., 90 n.. Ill 
endnote. 

Cmtm Bs^ 86; under the Norman 
kings in England, 7, 8 sq.; the pa- 
rent of all the courts In England, 
including Ptellament and the Privy 
Council, 895. 381. 

Customs. 96 sqq., 131; declared in 
feudal courts, 44; declared In the 
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lQi«*k CooMi, iSt IIm bMlt of 

r oo, Miio KlitiiMitothckw 

oTprofli^lTi. 

»S1C 






T4 »•• ftl mdaote; 
Itsbctaf aatatirtcS14 

De k Ptole. MichMl. 

tQi;90|ScldeD*Bop4Bfc» 
,4a 

De TocqucTlUe, oo tbe Supraoie Court 
0/ tbe United Stiit€fl» S iq. 

DcclaimtiM of May ff, leii; hf 
Pulluiicnl, ■itrnning lOvcrdgBlyt 
attiq. 

Ddawttc, bMto of WUBm Pens*! 
fOfcniiiicfitlii,9U. 

IMcgatloo 0/ power by FMlfauiiait. 
SSliqq. 

DeDOUB* CUef Jottfce. oa the miteM 
of poriUmcntaiy pri^Uqpe* 941 

DIccj. Pfeofeitor, on fcdcnIlnB and 
litlfitloii, S wqf^i oa the 
between kings and th^ i 
in feudal times, 9sq.|Ott 
darj ** legislation in England and on 
the Continentt SS4 sq. 

Digtgr* Geoige, Lofd Dlgl^, Bail of 
Bristoi* his speech on Stiaobfda 
Attainder, IAS, ttft sq. 

Dispensing power, 310 sqq. 

Divine Right of Kings, T5 sq., S70t 
origin and growth of the theory in 
England, 345 1 necessi^ for the the- 
ory, 34S sq. ; results of the theory, 
346 sqq. \ statement of, by James I, 
34T sq. ;placcd the King outside the 
nwealthand spilt nptbe body 




polilic 311 1 Its coDtruNtkHi top^ 
BtkBl theory, 313; the Ibtervnncr 
of parnamentaiy sovereignity, 31 4^ 

l>sc<or «inI AtMinO, lOS aqq.| on the 
rdalion of statutes tothecnstomair 
law, T9t on common reoofveiiesb MB 
n. ( on imid statntes, 973 sqq^ 30QL 

Doddridge, Sir John, on PkiHsmrnt 
as a court, ML 

IWii ^dMuMffwIif, 31T aqq., 334 sq. 

D^dak, Sir WiDlam. 3S0. 

EocusumcAL DIscipKne, Royal 



to. on the authority of 
the Judicial Commltteeof the Privy 
Comidl, SBl sq. 

Edward the Confessor, Laws oi; 4S 
n., 43 n., & 

Edward I. li, 43 sq., 41« 116 n.| 
summons knights and burgesses to 
Pkriiament, 91 1 legisktive octhrlly 
of his reign, 43. 

Edward II, Us deposition announced 
by one of the Judges in the Co«»' 
cll,3i. 

Electioo petitions, settled by a party 
vote in the House of ( 
376 sq. 

EHot, Sb John, SSSi on the I 
of ^Judgement,"* 171 sq. ; Caaeo( 
391. 

Elisabeth, Queen, her opinion of privy 
councillors, 3Tt indidged the eoas- 
mon people, not the nobility, 3Si 
iq^Slt. 

EDesmete, Thomas, Lord, iri,313n., 
350, 354 sq., 961, 300; his views of 
the Judges*ftmctions in FufiaBsent, 
137 sq. c on the jurisdiction of the 
courts of common law, 999 sqq. t an 
opponent of the common lawyers, 
994 son theconstructlon of statuici, 
961, 934 sq. 
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Ebjnge, Henry* on petttkms, 904 sq^ 
906{ on recdvm of petitions. 906 
tq. I on Uie /VofHUMMfuMiM PoHm- 

MMl^SSl. 

Bnperor, his daim of autfaoritj OTcr 

Fngiand, 344; hh claims against 

the Pkpacj« 344. 
JBmquiUpar TwrU. 43. 1T5» 177. 
Entails, SUtnte of, 74 n. 
Equity, its growth proportionate to 

tlie decttne of Pufianenfs judicial 

activity, 1S9L 

Ethelbeit, King, his dooms, 97. 
Eauheqner. its relation to the Coun- 
cil in early times, 18 n. 

FsniBAUSM, snbstitntes litigation 

for legislation, 3 sqq. 
/WisMsft, Sir /o&n, Attamdir o/^ 997 



F€rr§nf Com, 939; 338. 

Feudal Immunities, the basis of na- 
tional liberties, 19, 39 sq., 54 sqq. 

Feudalism, its importance in medi- 
ae?al English history, 6 sq., 9; In- 
fohres a Anion of public and pri- 
vate rights, wrongs, and remedies, 
114 

Fiction, 47, 93, 913, 995 sqq. 

Flfaner, Sir Robert, 189, 193, 348 « on 
the Norman monardky In England, 
7, 11 1 on tiie powers of the Judges 
in the early Council, 34 n. ; on le|^ 
IslatlTe soTereignty* 99, 161 sq.| 
on tiie Commons as a court of re- 
cord, 935 sq. 

Flnd^ Sb Hcneage, on PsrUament's 
inability to declare tieason, 306. 

Findi, Sir Henry, on an award of 
Fuliament, 9«8 n. 

FlttharriM, Edward, Cam of. 189, 938. 

#1i(s5ir««fi*« Ckui, 935. 

Flambard, RanuU; 8, 19. 



FUla^ its anthor*s remarks on the re- 
lation of Council andParliament, 90 
and note; Amdamental law in, 68 
and note; on prerogative, 101 ; on 
triers of petitions, 951. 

f1aydk*« Com, 935. 

Foreigners, opposition to, by English 
barons, 15. 

Fortcscue, Sir John, 53; his ^stincv 
tlon between i>ominMim /Ziyoli and 
JknmmSmm Polhiemm $i R$gal$t 79. 

** Forty days* tyranny,"* 318. 

Foz« Charles James, his attitude 
toward the revolutionists In Amer- 
ica, 378. 

Fox*8 Ubel Act, 176. 

Franchises, 53 and note. ^ 

Freeman, 11, 19; on the continuity 
of the English central assembly, 

»•* 

Frowflc, or Fhiwick, Chief Justice, 
977. 

Fundamental Law, 49 sqq., 46, 51 sq., 
53,55 sq., 57, 61 sqq^ 84 n. ; Prynne 
on,65sq.,84sq.,85n.;in Brscton, 
66; in the reign of Henry III, 66 
and note ; In Fleta, 68 and note; in 
the reign of Richard II, 68 sqq. ; 
Mr. Figgis on, 70 sq. ; Manwood on, 
79 sq.; James I*s idea of, 79 (and 
note) sq., 89 and iftiie ; origin of the 
expression, 81 sqq.; Pym on, 83; 
Wentworth on, 83 ; Coke on, 89, 83 
sq. ; Sdden on, 85; Judge Jenkins 
cm, 85 sq. ; Cromwell on, 86 sq. ; dif* 
ferent Interpretations of, by royal- 
ists and parliamentarians, 88; as 
used by the repubUcans, 88 sqq., 
90 sqq. ; as viewed by the army, 
91; Of. Divine Right, 349 sq. 

FMon of powers, the, explains rda^ 
tlons of Ptoliament to other courts, 
119, 196 sq., 150, 164 sqq., 188, 904^ 
919 sq., 945, 946, 998, 319. 
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hy GooMBiMin* io 
IIm Uatted Stetet* SU, Sit. SSI, 



**Gicat Coatndt* bitwif Jaaet I 

CViiiiiM^f Cni, 0t a. 

H«Im OwyM ^K. 3S4. 

Hale. Sr Matthew^ Ut views coik 
rprahgtlKpoipmofaieJBJyiB 
the Cooadi SS nd DOle. as, ST t €B 
IIm mif M tmM^ of Fbiikncal, 1«9 
•q.1 on tlie wnnli^ of -jvMic^ 
tkNi.* 110; €B the j i iid i ctioa oT 
the CoBnMMM, m aq^. c oo die da- 
ortfcaaoB poraMBttDliM 




•d of fS B. III. HY a^ I €B triefs 

of pHMoaa jb IVriiamf ■!. JSS aq. 
Haite, Geatge Savile. Maiqaia ai^ 

Ua -l^JMiBfi^oBflicwIatfaBof 

XtavandSlafta^Sn. 
HaBfcx GMct Lav, a«L 

Janea. 87 

liSs on Bbabcth'lt 

.S4TcUi 
ISL 
irorr«B.aHao/187a9. 
HcBda of tlie Pkopoaala. 371. 
IfMl^Uil T. CUtlM. 39» aq. 
Henry I. Ua charter, M b^ & 
ReBiy IL fiS| and tlie Coo aUtnU uBa 

ofdaicndoB, iSaadaole. 
Hcai7 III. \%t Ua idaaBa of MagBa 
liBlMSbtti. 



Hciij Vm. S47| OB Ika ptivflegci 

Lady Wocakj. 934 aq.i Ua cfaaiw 
adcffntioBof the **oc8aBlc*alale, 
331, S»t Ua idatioDi wtt Ua aab- 
jeel8,SM. 

Hcrie, WOBafli, CUef Jnattea of the 
CoouBOB Bom. Ua atat u n ca i hi 
TVc«or*a Caae. 9M aqq^ fiM. 

Hobert, Sir HcBij, «0 aq. 

Hobbca, IhooMa, ISO. S4T. SSOtSISi 

^^^ > 1 1 1 It I » ^ A» J 

on Mi^Hnuive aovcru^Bij. na bbb 

Bote, l<l;€a Parllanientaaabo^y 

BMtcfyadvfaor]rtotheIQi^S30iq.| 

OB the Cnmn*a power to Ataolva 

381 B. 

jBitiGe^ Ua iriews of fht 

Iq^dative acUvilj of the 



Holt, Sir lofaB, til aq.; Ua conneat 
OB Boahani*a Caae, 307| Ua advk* 
eoBoendiv the MaiybBd Chatter, 
3U. 

Hookxf, Richard, ob 
power to alter the law by i 
13« Ua EraaHanJam, T3 b.; ob the 
KiBg to the coBUBoaweallh. 338. 

Howcfl, JaBKa, U3L 



XuiBT, Sr CoBrtcBoy. Us view of 
the p roper alUlil e of j ody a tow ai d 



187 iq. 

/ipmaf . JbJto, CSaat ^f, Ht iq. 
Inqocst, ft atatufte tognhtoy piltala to 
go goBcrally BpoB» wonid be void^ 
S80 iq. &i Jmy. TUal by. 
iBamutkMj. uie Batiue of thdr d^ 
187. 188 aq. 
of CofeiuiBCBt, 8iL 
I n t e tpreto t hiB, JB nJci a l , 987 aqq> 
Irish poople,sUtBtoof8H. IV va- 
qairiag theaa to d^art the 1 
301. 
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JjkMMM I, OB old and new kwi, T4| 
his ttniggle with Coke, 75 tq.; Us 
tbeoiy of tlie klngihlp, 78 tqq., 
347 wqq. i his idea of AindemeoUl 
]aw« 79 sq. I bis idea of his idatkm 
to his subjects and tfaeifs to him, 
347 sq. 

Jenkins, David, Judge, IM^ l»i on 
ftindamentol kw, 85 si|. t oo the 
power of the Crown to dissolve Pte^ 
Kuncnt. 38U 

JeofkO, Statutes oi; 985. 

Jones, ^ William, bis opinion to the 
Sblp-MoMj Case, 149. 

/w^mMnl (the word), 170 sqq. 

Judges: their powers and ftinctioos 
to the Council, 31 sqq., 39 sqq., 
393 sq. I Prjmne's views, 33L 

Their importance to the Council, 
35 sqq. « form of summons to Parlia- 
ment, 3S(and note)sq. ; their part to 
thedraftlngofstatotes, 38,394^395 
and note I independence of, 78 sq. 
In Psriiament, Lord Ellesmere 
on, 137 tq., 188, 198 sq., 359 tq. i 
their relatkm to the Ktog, 149, 317« 
their attitude toward acts of Ptelia- 
ment, 957 sqq., 989 sqq. (T^^gor*s 
CaaeX 994^ 395 sqq. 

nirir attitude toward the rojal 
picrogatiTe to the seventeenth 
eentuTf, 301 sqq. t Bacon on, 335. 

Judkatue and IcgislatkiB, lelatkm 
between, 957 wtfUt 

Jndteial Committee of the Privy 
Council, its authori^ to eodesias- 
tlcal causes, 981 sq. 

Jumlorwi^ 189 n. 

Jmrudhiiam (the word), 189 sq. 

Juiy, trial bgr, 57, 83, 173 sqq.| law 
and feet in, 175sq.i the veidk± in, 
177 1. not naiTOwly Judicial to char- 
177 sqq., 178 n. 9; the pre- 
178| grand md pet^ 



Jmj, 1 79 sq. t Importanoe oi^ to 6»- 
cal matters, 180; rase of a Juiy or- 
dered to appear befoie the Council, 
184 n., 951 sq. t a Jury of knighU to 
Pariiament, 184 n. Am Inquest 
Justices Itineiant, 178 n. 9, 183 sq., 
185,188. 

31 n. 



Knia* bis powers and duties to feudal 

times, 9sq. 
King of Englandi his power to the 
Norman period, 9 sq. ; bis relattons 
with bis barons, 9 tq., 15 sq. i bis 
right to reftise assent to biOs, 85sq. 

The King and the law, to Brso> 
ton, 88 s to Fkta, 88 and note i to 
Fortescue, 79 ; to Manwood, 79 tq. s 
to the theory of James I, 78 sqq. 

The King and the common- 
wealth, 75 sqq. 

HisrelatkNis with Pkriiament and 
the other courts, 148« Pl7nne*s 
view, 154 sqq. ; the proper Judge 
of the necessity for levytog ship- 
money, 304{ his supremacy, 344w 

Relations with the Church, 979 s 
cannot be made a parson, 977 sq. 

As Supreme Head of the Churdi, 
SbT. More*s view, 979 ; bisielatkm 
to the oommonweakh, 338 sqq. ; bis 
legal d e ma n ds and Puliament*s, 
349 sq. I bis dianged relation to 
his subjecte after the Relbrmatloo, 
344 sqq. Am Monarchy. 
Knights, summoned to Parliament, 
91| their idatkms with the King's 
Council to bis IViriiament, 95 1 their 
part to Pirliament*s •'JudOdal*' 
business, 95 sq. 
KnoK, John, 17U 



LiAMBABni William, on Pluliamentas 
aoonri* 193 sqi 
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Lftw« to be dlttlQgiilshed fron CMcU 
nent, »K fiM« 311 i^t cooMtr*- 
tiimoftlM.31t. 

Fcudd,4«iq. 

Common, 43 m|.» 131« ttSt Mr. 
Flggto on, TO iq. ; and the ktegth^ 
T6 sqq. « and ■tatute, St John on, 
84« IliUon on, M; and Canon 
Law, 979; 977. 

International, Ha rdation to par> 
Baraentaiyaoteretgntjf', 300^ 399 a^ 

Jndge-made, 958^ 389. 

Of nature, 97 iqq., lOft aqq^ 979. 

Oficaaon, 964|ln the Dodar omI 
iSrndfal, 98 tq^ IM tqq., 3DQL 

OfGod,97Siq^30Q. 

Constituent, its rdation to oidi- 
narjr legislation, in the United 
States, 4 {in the German Empire^ 
$1 in Switaeriand, ^i teasons for 
absence of, in Enghmd, 61 sqq. 
Law and foci in the eari^ jniy, lU 

Law Merchant, 389. 

Lnwa, in feudal thnca **iiot enact- 
ments but records,** 49 sq.| of Ed- 
ward the Confessor, iS, 49 n^<3 1 
Am^o-Saxon, 49t of WUBam the 
Conqueror, 49 b. 

Lawyefs, 81, 917 n., 919 n., 993 « feel- 
higofJamesItowaid,79,80,81«ex- 
duded fhxn Pufiament, 914 sqq. i 
their attitude toward Divine Rfght, 
319. 

£^y»t Ifar ft ar on u w,ladt of distinction 
be t w e en crime and tort in, 114. 

Legisktion, 49, 46 sqq., 957 1 paucity 
of, in mediaeval England, 49 sqq., 
51, 397 { in Parliament of 130ft, 48 « 
in rdgnof Edward I, 48| the as- 
sises the only form of, in early 
England, 984; not exduslTely Fsr- 
liament*s, 315, 317, 319; the act 
of the King; 319| •'secondary,'* in 



Eq^and and on the Continent, Slf 



Legislative s orer e^gnt y , 94, 103 sqq^ 
137, 140 sqq., 148» 156, 161, 19^ 
994 sqq.« 943, 993, 994^ 996, 90C 
350L 373, 375 n. ; fai SnUth*s Cb»- 
tmo mwmhk^ 198 sqq. t in Strsfford^ 
IVial, 151 sqq.| in Streater*8 Cise 
(1653), 159 sq., 305 sq. ; leads to the 
attributing of unlimited power ts 
both King and Fluliament in the 
seventeenthcentury, 351 ; fintddi- 
nitdy assumed by PluliaBMnt, 359; 
a new thtag in the aeienteenth 
ccntuiy, 355 sq. ; the theoiy ashdd 
in England, medianical and unhis- 
torical, 370 ; makes a shatp distinc- 
tion between sorcrdgn and sulgect, 
370 sq.; tbe'service of the theoqr 
to politieal sdenoe, 373 sq. 

Defects of the theoiy in Englsnd, 
374; the result of strifi^ not of 
growth, 374 sq. 

Service of the tiieoiy to Eng- 
land, 371^ 

LeveOen, on fbndamental law, 87. 

Lewes, tficSong oi^ 66 a. 

948 sq. 
Liberties, of classes become those of 

the nation, 59 sq. 
LUbume, John, his trial fai 1649,89; 

on Amdamentsl law and Furtta- 

ment*s power, 89 sq.| on Magna 

Charta,91. 
Locke, John, 377; dA not separsls 

Judicial from other administrationb 
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